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ART. I.—MEMOIRS OF WILLIAM LEWIS ESQ. 


{In pursuance of our design of preserving as far as possible in this magazine— 
records of the lives of American Lawyers—we republish in this number a 
brief Sketch of William Lewis, originally printed in the Analectic Magazine. 
Of course every such sketch must be more or less imbued with the peculiar 
political sentiments of the writer of the memoir or of its subject, and the ex- 
pression of such opinions is not to be attributed to the magazine. We take 
this occasion, to invite the attention of our subscribers to this department of 
our periodical. Not only might original sketches of much interest be fur- 
nished, but such as have been already published in a loose shape, be thus pre- 
served; and for every contribution of this character, transmitted to our pub- 
lishers, we shall be grateful.} 





Witt1AmM Lewis, the son of a plain and respectable farmer 
in Chester county, Pennsylvania, was born on the second of 
February, 1751,0.S. When of a proper age, he was put 
to a common country school, at Edgemont in the neighbour- 
hood of his residence, from which he was afterwards removed 
to a seminary of a higher order established by the society of 
friends at Willstown. 
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There his progress was so rapid, as quickly to require tuition 
beyond the usual course, and the extraordinary trouble of the 
tutor, was rewarded by a double compensation. 

At a very early age he expressed a strong inclination for 
the profession of the law, which though it received his father’s 
sanction, was disapproved of by his mother, both of whom 
were members of the society of friends, and he continued on 
the farm assisting in the usual labours of agriculture, until 
his seventeenth year. It was probably about this time, that 
the following incident occurred, which he related to the writer 
of this memoir. 

Having driven his father’s wagon to the county town, he 
found the court in session. Curiosity led him to enter the 
court room for the first time in his life, when he was so much 
captivated by the oratory of the lawyers, and the conduct of 
a trial, that the domestic who accompanied him, was unable 
to persuade him away. The latter was compelled to return 
with the wagon to the farm, leaving young Lewis on the 
spot, who remained till the court rose late in the evening. 
Early next morning he appeared at his father’s house, to 
which he had returned on foot, with a stronger resolution 
than before to study the law, if the consent of his parents 
could be obtained. His mother having at length agreed, he 
was removed to the city, and placed under the tuition of 
Robert Proud, who then had the care of the Friends’ public 
school, for the purpose of receiving instruction in the Latin 
language. 

He continued about eighteen months with his venerable pre- 
ceptor, whose cautious and correct history of Pennsylvania, 
forms the only literary attempt to do justice to a subject which 
ought long ere this to have more fully employed the philo- 
sopher and the historian. After leaving Proud, he went 
for a few months to a German school, in which language it 
is not recollected that he made much proficiency. At that 
time the proportion of persons in Pennsylvania, who made 
use of that language alone, was much greater than at present, 
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and an acquaintance with it was deemed very useful, by 
those who practised in the country courts, which the most 
eminent members of the Philadelphia bar were then in the 
habit of regularly attending. These quarterly journeys gene- 
rally extended as far as Easton to the northward, and York 
to the westward. 

In the year 1770, Mr. Lewis had the gratification of com- 
mencing the study of the law under Nicholas Waln, esquire, 
who, although still a young man, had acquired a high degree 
of eminence at the bar. 

Here Mr. Lewis’s application was intense and unremitted, 
and assisted by a quick perception and tenacious memory, 
his qualifications for admission at the expiration of his time, 
were seldom surpassed. Before his novitiate expired, he 
had more than an usual share of the student’s duties to per- 
form. He had been in this office about a year when Mr. 
Waln, who had been one of the most gay and animated, as 
well as one of the most industrious members of the bar, was 
suddenly struck with serious religious impressions, which he 
publicly evinced by unexpectedly kneeling down in a pub- 
lic meeting of worship, and uttering a fervid and eloquent 
prayer. 

After recovering from a fit of illness that ensued, he de- 
termined to relinquish the practice of the law. Mr. Lewis 
remained in the office. His attachment and fidelity to his 
friend and preceptor, the abilities he had already manifested, 
and his knowledge of the business under the care of Mr. 
Waln secured his confidence, and the clients to whose option 
it was left to employ other counsel and receive back their fees, 
or, (at least in those cases where trials in court were not to 
take place) to leave the causes under Mr. Lewis’s care, in 
many instances preferred the latter. He was admitted in the 
court of common pleas, on the motion of Miers Fisher, es- 
quire, at December term, 1773, being then nearly twenty-two 
years of age. 

The period was not unfavourable to a young beginner. 
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Of the elder class, only Mr. Chew and John Ross continued 
in practice. 

In the ensuing year, Mr. Chew was appointed chief justice, 
and the declining health of Mr. Ross, with some other causes, 
rendered him no formidable opponent. Mr. Joseph Reed 
and Mr. Wilcocks had also attained great eminence, and 
possessed a considerable share of practice. Among his 
younger brethren, of whom the court dockets of that day 
exhibit many truly respectable names, Mr. Lewis had to 
work his way, and he worked it with success. The entries 
of the last term of the common pleas under the royal govern- 
ment, evince, that in the number of actions, he then led the 
bar. 

This was the term of June, 1776. On the fourth of July, 
the declaration of independence suspended, till a new organ- 
ization, all the business of the courts. The first session of 
the common pleas at Philadelphia, when the style of process 
was altered from the king to the commonwealth, was held in 
September, 1777. Only six attorneys were entered as admitted 
to practice, whose names are recorded in the following order: 
John Morris, John Haley, William Lewis, Andrew Robeson, 
Jacob Rush, and Jonathan D. Sergeant. 

The British army was at that time on its march from the 
head of Elk to Philadelphia, and before the end of the month, 
the occupation of the city removed from it every vestige of 
the new form of government, and drove away every indi- 
vidual attached to it, who had the means of escape. Mr. 
Lewis’s political opinions, were always in favour of his coun- 
try’s rights. In some of the subsequent agitations of party, 
he was not unfrequently charged with contrary sentiments; 
but his views were liberal, his spirit was independent, and he 
was sometimes calumniated, because he never gave way to 
popular delusion, or popular violence. When the British 
standard was hoisted in Philadelphia, he retired to his friends 
in Chester county, with whom he continued, pursuing how- 
ever his practice at those courts which were beyond the reach 
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of the enemy’s power, until the departure of the army res- 
tored to the city its republican character. 

Mr. Lewis then resumed his station at the bar, which as 
well in its component members as its forensic character, soon 
exhibited material changes. Subjects of higher importance 
than those which commonly fall to the lot of provincial ju- 
dicatures, were brought forward; motives competent to rouse 
all the latent energies of the mind, were constantly presenting 
themselves. The bar was chiefly composed of young men, 
possessing aspiring minds and industrious habits. Mr. Wil- 
son, who had practised with great reputation at Carlisle; 
George Ross, from Lancaster; Edward Biddle, from Reading; 
Governeur Morris occasionally, and occasionally Joseph 
Reed, till he was chosen a member of the supreme executive 
council, in conjunction with Mr. Sergeant, who, in August 
1777, was appointed attorney general, and Mr. Lewis, formed 
an assemblage of powerful and splendid talents, which might 
have coped with an equal number of any other forum in 
America. The addition of Mr. Ingersoll, who returned 
from France in 1779, and of Mr. Bradford, who shortly 
afterwards removed from York, and on the resignation of 
Mr. Sergeant, was appointed attorney general in 1780, aug- 
mented its power and its celebrity. The whole faculties of 
the bar were soon put in requisition, by the prosecutions 
which were commenced against some of the adherents to the 
British cause. The popular excitement against them was 
high, and the defence appeared to many a service of danger; 
but the intrepidity of the bar did not allow them to shrink 
from the conflict. Among the defenders, Wilson and Ross 
took the lead. Mr. Lewis was, however, frequently em- 
ployed, and always distinguished himself. In the defence of 
Chapman, he urged with force and success the right of an 
individual, on the commencement of a civil war, to choose 
his party. M’Kean, chief justice, was a zealous and steady 
republican, but independent in his principles and conduct, he 
discharged the duties of his office impartially and inflexibly; 
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his decision in favour of Chapman, evinced the soundness of 
his judgment, and the disdain he felt for the popular clamour, 
excited by the occasion. From the performance of these 
duties, often as painful as they were honourable, we trace the 
progress of Mr. Lewis to one more delightful to humanity. 

In the year 1779, the Pennsylvania legislature took the 
lead in a public declaration of the illegality of that odious 
and disgraceful subjugation of fellow creatures, which had so 
long stained the character of America. A provision, perhaps 
imperfect, but carried as far as then appeared practicable, was 
made in favour of the descendents of Africa; by which a chance 
of emancipation to those then living, and a certainty of it to 
their issue, was secured. 

In support of this legislative act, an association of private 
individuals was speedily formed, for the purpose of securing 
its benefits to those, who were unable from ignorance, poverty, 
and depression, to defend themselves. 

Mr. Lewis became the champion of this order. Witha 
voluntary dereliction of all professional emo]ument, he strenu- 
ously and boldly pursued oppression into its artful recesses, 
and succeeded in securing to the injured African, all the pro- 
tection to be found in the text of the law. Hundreds of 
the present generation of coloured people are unconsciously 
indebted to him for his exertions, anxiety and exposure, before 
they were born. 

This benevolent association, was subsequently incorporated 
by an act of the assembly. 

Benjamin Franklin was the first president, and Mr. Lewis 
retained till his death the rank of first, and for a long time, 
the most efficient of its counsellors. 

In the regular business of his profession, Mr. Lewis soon 
acquired that ascendency to which, by his talents and atten- 
tion he was entitled—in him it was verified, that genius never 
shines more brightly, than when it is enforced by the closest 
industry. 

The great number of causes in which he was concerned, 
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the judgment which directed, and the energies which accom- 
panied both the preparation and the management. of the 
trials, evinced the justice of the general confidence that was 
reposed in him. In the doctrine of pleading in questions on 
devises, and the nature of estates, he was peculiarly felicitous. 
In mercantile law, he was perhaps equally eminent. What- 
ever points he made in a cause, he was generally able to sup- 
port, as well by authority as by argument. The closeness of 
his reasoning was seldom weakened by unnecessary digres- 
sions, nor impeded by the ebullitions of wit or the illusions 
of fancy. Although pleasant and facetious in social conver- 
sation, his public speaking was rather of the grave and serious 
cast, and often of the highest syllogistic order: the premises 
that he laid, being finally carried on to conclusions which the 
hearer did not anticipate, but was ultimately obliged to ac- 
knowledge. 

Much of the business in those days, was transacted in the 
court of common pleas; on the bench of which, until Mr. 
Shippen accepted a seat in 1784, no lawyer was found. 
Hence a custom prevailed of introducing into jury trials, 
authorities at full length. The bench was to be instructed 
as well as the jury, and the latter were naturally placed on a 
level with the former, by the manner in which those authori- 
ties were explained and applied. It was usual to load the 
table with books, and to give a sort of elementary discussion 
to every question that arose. There was a method, a clear- 
ness, a force in the manner of Mr. Lewis on such occasions, 
aided by a sonorous voice, a perspicuous diction, and an 
earnestness of manner, which raised him high in the rank of 
popular orators, 

His language indeed, could not be said to be always the 
most classical or correct. It possessed few of the higher 
elegancies of verbal selection, few of the nice and delicate 
embellishments, which are the natural results of a regular 
education. He had been launched into business at so early 
an age, he had so closely pursued the solid and the useful, 
that he had had no leisure to attain the beautiful. 
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In the year 1787, he was elected a member of the legis- 
lature of Pennsylvania, in which he soon attained a great 
ascendency, and rendered the most important services to his 
fellow citizens. Many measures of the highest interest adopt- 
ed by that body, originated with him. One of these was 
the restitution of the charter of the college of Philadelphia, 
which in a paroxysm of political jealousy had been taken 
from it in 1779. But a more important procedure, was the 
alteration of the constitution of the state. Perhaps a more 
singular contrivance to prodnce precipitation and incaution 
in that department where deliberation was a duty, and to 
generate slowness and irresolution, when vigour, promptitude, 
and secrecy were required, was never exhibited than in this 
constitution. A single legislature, without check or control, 
possessing a power of hastily passing the most important 
laws, restrained only by the necessity of publishing the bill 
for the consideration of their constituents, yet without being 
required to wait any length of time to obtain a knowledge of 
their opinion on it; an executive council composed of a mem- 
ber from every county, multiplying as the number of counties 
increased, a septennial judicature and an inefficient council of 
censors, who were to revise the proceedings of the legislature, 
without the power to repeal what they saw the strongest 
reason to condemn, formed some of the features of this extra- 
ordinary frame of government. The name of Franklin, had 
been used to recommend it to popular acceptance, although 
it was believed by many, that his placid acquiescence together 
with some sportive effusions in answer to objections raised 
against it, was the greatest extent of the patriarch’s exertions 
in its favour. To relieve the people of Pennsylvania from 
the operation of such a system, was one of the earliest legisla- 
tive efforts of Mr. Lewis. It was necessary however, that he 
should proceed with caution. In some parts of the state, it 
had still many friends. As a product of the revolution, to 
approve it was sometimes considered as a test of political 
rectitude. It was asserted that its opponents aimed at aris- 
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tocratical innovation, not untinctured with the spirit of mon- 
narchy. On this account, a procedure somewhat novel, was 
adopted at the close of one of the sessions of the legislature. 
Mr. Lewis proposed, and it was agreed that the members 
should at their next assembling, individually state to the 
house, the sentiments of their constituents on this important 
subject. The result was favourable, and in 1788, a majority 
was secured in favour of calling a convention, not openly to 
make a new constitution, but to consider in what respects the 
old one required alteration and amendment. At the election 
in 1789, Mr. Lewis was returned a member both of the legis- 
lature and of this convention. To the latter, however, he 
dedicated the chief portion of his time. It was composed 
of the first talents that Pennsylvania afforded, and it is much 
to be regretted that no report has been preserved of those 
exhibitions of science, argument, and eloquence which cha- 
racterized its debates. 

The mere reformation of the old constitution, was aban- 
doned as hopeless, but in the composition of a new one some 
variety of opinion was manifested: democratic inclinations 
prevailed with one party, while the other sought, in the 
establishment of a firm and active executive, in an independ- 
ent judiciary, in a legislature of two branches, and in most 
carefully prescribing the limits of each, and preventing en- 
croachments on the functions of others, not to establish an 
aristocracy, but to secure a self-balanced government, possess- 
ing the united properties of cautious deliberation, energetic 
action, and uninfluenced decision. No one of the subjects 
before them occasioned more animated discussion, than the 
question of suffrage. In this, Mr. Lewis was unsuccessful. 
The weight of Mr. Wilson’s influence thrown into the oppo- 
site scale preponderated, and a right of suffrage nearly unli- 
mited, has formed what has been deemed the only blemish 
of the work. In all other respects and even in this respect, 
by some, the constitution of Pennsylvania has been consi- 
dered as an admirable model, as a careful discrimination in 
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practice and a sound delineation in principle, of a representa- 
tive republic, securing force to the government, and freedom 
to the people. 

With these services terminated the labours of Mr. Lewis, 
as a legislator. 

In the year 1789, the present constitution of the United 
States having come into operation, he had the honour to re- 
ceive from the father of his country, the appointment of 
attorney of the United States, for the district of Pennsylvania. 
The commission bore date September 26th, 1789. 

On the death of Mr. Hopkinson in 1791, Mr. Lewis ac- 
cepted the appointment of judge of the district court of the 
United States. He retained this station too short a time to 
afford more than a transient evidence of the impartiality and 
precision, the patience and inflexibility which characterize a 
good judge, and which in him were fully developed. 

In the year 1792, pecuniary considerations induced him 
to return to the bar, at which he remained until a year or 
two before his death. He did not find the eminence of his 
rank, affected by his temporary absence. His business as 
counsel, in matters of difficulty and value, continued to be 
great, and for a long time his industry was undiminished. 
The supreme court, and the other judicatures of the United 
States with the higher tribunals of Pennsylvania, were the 
chief theatres of his employment, and his emoluments were 
as considerable as his reputation was exalted. But he was 
not a selfish, sordid man. His friendships were warm, his 
charities unrestrained; he had not the talent of laying up 
money, and when his business subsequently declined, his 
friends regretted that while it was in his power, he had not 
made a more comfortable provision for himself in his old age. 

Although no longer in office, Mr. Lewis was not indifferent 
or inactive, in respect to political subjects. [Warmly] and 
{uniformly} attached to the judicial interest, in habits of close 
intimacy with many of the leading members of the general 
government, much respected by our illustrious president, and 
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always alive to the true interests of his country, he, on every 
occasion where it was suitable or proper, rendered his ser- 
vices to the public cause. His sentiments were sometimes 
conveyed to the public by his own signature; but his readers 
were more frequently left to discover the anonymous author 
by the closeness and soundness of his arguments, and the 
vigour and pungency of his style. It is to be regretted, that 
he never employed himself in a regular series of political 
disquisitions, which his masterly hand might have rendered 
of public and permanent utility. He did not confine himself 
to the pen. He attended public meetings, where his opinions 
were delivered without disguise. He assisted at a meeting 
of delegates from different parts of the state, who assembled 
at Lancaster in the year 1792, and he always was ready to 
co-operate in those consultations and agencies, which the 
nature of our government so frequently imposes on its active 
citizens. 

His health had at times suffered violent shocks, and truth 
requires the acknowledgment, that whether from this cause, 
from the advance of age, or rather from the unresisted temp- 
tations of indolence, his industry and attention began a few 
years before his death to abate. The success of a lawyer, 
depends upon the exercise of these qualities. Self-interest is 
the motive of confidence, and he who finds that his business 
is not attended to diligently, will prefer the employing of an 
inferior mind, to the unprofitable inaction of brilliant genius 
or profound knowledge. 

The advance of age has been stated, as one of the possible 
causes in the present instance; but Mr. Lewis’s faculties did 
not appear to have suffered from the inroads of time, and it 
is, perhaps, just to affirm as a general maxim, that until the 
corporeal powers give way, it rests with the individual him- 
self to preserve and improve the energies of his mind, and 
continue his usefulness in society. 

The last two years of his life, were spent at his delightful 
country seat on the banks of the Schuylkill, where he grati- 
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fied his fondness for agriculture, and his taste for the beau- 
ties of nature. 

In the summer of 1819, his constitution appeared to have 
received a fatal shock, under which he lingered about two 
months; and on the 15th of August, he expired with a tran- 
quillity and composure which could not be surpassed. A 
few days before his death, he drew up his own will in the 
most correct technical form, and appeared indeed to the last 
moments to possess the most serene and unclouded mind, 
His remains were interred in the burial ground of St. Peter’s 
church in Philadelphia, in the presence of a numerous con- 
course of the members of the bar, who assembled to render 
the last tribute of respect to his memory, and agreed to wear 
the badge of mourning for his loss. 





ART. II.—LIABILITY OF RAIL-ROADS TO EXECU. 
TION. 


Tue question whether a sale under execution against the 
property of a rail-road company of its timber and iron on the 
road, can pass any title to the purchaser, examined, and the 
proposition maintained that title will pass. 


It has been decided lately in North Carolina, that although 
a rail-road company be in debt and judgment be obtained 
against it on which execution issues against its goods, chattels, 
lands and tenements, and under such execution the super- 
structure of the rail-road is sold, yet that no title passes by 
the sale to the purchaser, and if after paying his purchase 
money he proceeds to take away what he has bought, he is 
liable to indictment and may be punished by fine or imprison- 
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ment. The doctrine involved in this decision is important. 
And it is desirable to understand the particular circumstances 
of the case in which the decision has been made, and ascertain 
whether it is to be confined to the state of North Carolina by 
reason of any particular statute of that state, or is based upon 
any general principle, equally applicable in other states of 
the Union. If the latter, the doctrine should receive the most 
careful examination before it is sanctioned by other judicial 
tribunals. 

After looking with some care, the writer of this article has 
been unable to find any enactment of North Carolina, which 
gives the least support to the proposition. The very bill of 
rights of that state has declared! that perpetuities and mo- 
nopolies are contrary to the genius of a free state and ought 
not to be allowed. And the laws carefully provide that cor- 
porations shall be no more exempted from legal proceedings 
against them than private individuals. The statute concerning 
corporations? gives a summons against a corporation, and 
declares that after it is returned served, the same proceedings 
to a final judgment shall be had against the corporation, as 
are had in other suits at law after the return of a capias ad 
respondendum executed. And the legislature has prescribed 
the means of subjecting the property of the corporation to the 
satisfaction of the judgment, declaring that it shall be lawful 
to sue out either a distringas or a fieri facias, and that these 
writs may be levied as well on the current money as on the 
goods, chattels, lands and tenements of the corporation. This 
shows that in North Carolina, it is considered there ought to 
be and is a legal remedy for a debt, as well ag@inst a corpora- 
tion as a natural person; that payment from the one may be 
compelled by execution as well as from the other, and that 
the legislature never intended to permit a debtor (whether a 


1 § 23, *1R.S., p. 119, § 2, 3. 
VOL. IV. 23 
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corporation or an individual) to have property of great value 
which his creditor could not reach. 

If they had permitted this in the case of a corporation debtor 
and not in the case of an individual, they would have done 
what is at war with the fundamental principles of the common 
law, and the spirit which pervades the decisions in these 
United States. 

The recent decision of the supreme tribunal of the Union 
in the case of the Louisville Rail-road company v. Letson? 
strongly exemplifies this spirit. Again called upon to place 
an interpretation upon that clause of the constitution, extend- 
ing the judicial power to controversies “between citizens of 
different states,” though trammelled by former decisions which 
looked to the citizenship of the stockholders of a corporation 
and required these to be citizens of a different state from the 
opposite party, the supreme court has gotten rid of those 
decisions and declared, that “a corporation created by and 
doing business in a particular state, is to be deemed to all 
intents and purposes as a person (although an artificial per- 
son), an inhabitant of the same state, for the purposes of its 
incorporation; capable of being treated as a citizen of that 
state, as much as a natural person.” “Like a citizen it makes 
contracts,’ and it is “a citizen of the state which created it 
and where its business is done, for all the purposes of suing 
and being sued.”’ 

Nor are the courts content merely to allow the corporation 
to be sued, and let its property be intangible; the suit against 
a corporation, like a suit against an individual, proceeds to 
judgment and’execution. “A corporation’? (says Buchanan 
c. j. in the State of Maryland v. the Bank of Maryland) “as 
well as an individual, is bound to provide for the discharge 
of its debts; and whether the payment is made by sale of pro- 
perty for that purpose or with money from its vaults, is not 
material. Its property may be seized and sold as in the case 


' 2 How. 558, * 6 Gill & Johns, 219-20, 
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of an individual, under an execution, for the payment of its 
debts.’’ The report of Slee v. Bloom! shows, “that all the estate 
real and personal of the corporation was sold under an exe- 
cution,”’ in consequence whereof the corporation totally ceased 
from acting. Levies and sales were also made under execu- 
tions and attachments against corporations, in the cases of 
Pierce v. Partridge? and Perry v. Adams,’ and many other 
instances might be cited. The right of subjecting the property 
of a corporation is not even confined to the state in which the 
corporation is located. If by the laws of a state, the effects 
therein of an individual debtor who is a non-resident, may be 
subjected to his debts, by those same laws the effects therein of 
a corporation created by another state may also be subjected to 
its debts. Bushel and another v. The Com. Ins. Co.;4 Mar- 
tins &c. v. Bank of Alabama; U.S. Bank v. Merchants’ Bank.® 

The proposition has been often maintained that a corpora- 
tion, unless restrained by the particular act creating it, or some 
other act, has an unlimited power over its property and as 
complete a right to dispose of it for the purpose of paying 
its debts, as an individual or mercantile company has. Catlin 
v. The Eagle Bank;? The State of Maryland v. Bank of 
Maryland &e.;* Union Bank of Tennessee v. Ellicott &c. ;9 
Dana v. The Bank of the U.S.° This right of the corporation 
and the right of the creditor to subject it by legal process, are 
most intimately connected. Ifa debtor, whether a corporation 
or an individual, has property which can be lawfully sold or 
conveyed by the debtor, the same, if not sold or conveyed 
may by taken under execution. Indeed the former has been 
sometimes deduced from the latter. In the State of Maryland 
v. The Bank of Maryland," Buchanan ec. j., after laying 
down in respect to a corporation that “its property may be 


119 Johns, 475. *3 Metcalf44. *Ib.51. * 15 Serg. & Rawle 173. 
* 14 Louis. Rep. 415. ® 1 Rob. Va. Rep. 573. 7 6 Conn. 233. 8 6 Gill 
& Johns. 206. ® Tb. 263. 0 5 Watts & Serg. 223; Am. Law Magazine, 
July 1843, p. 470. 1 6 Gill & Johns. 220. 
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seized and sold as in case of an individual, under an execu- 
tion for the payment of its debts,”’ proceeds as follows: “Why 
then may not the corporation itself, instead of waiting for a 
judgment and execution, sell the same property for the pay- 
ment of the same debt for which it is liable to be sold under 
an execution?” 

In the late case of The Queen v. The Victoria Park Compa- 
ny,! the plaintiff after establishing his demand against the 
company, by the judgment of a court of law, applied to the 
secretary for payment, and received for answer, that the com- 
pany had no funds unless the shareholders would pay up calls, 
which were in arrear to a considerable amount. Upon this 
he obtained a rule for a mandamus, to be directed to the com- 
pany, commanding them to pay the money recovered by the 
judgment and to make calls for the purpose, if necessary, on 
the shareholders. After argument, the court of queen’s bench 
discharged the rule. Lord Denman c.}j. said, “the judgment 
which had been entered against the company formed a decisive 
answer to the first part at least of the application, because the 
plaintiff has the ordinary legal remedy of an execution.” 
In a subsequent part of his opinion he said, “the plaintiff seeks 
only the payment of the debt and costs: for this an execution 
by fi. fa. is a perfect remedy in its nature; and if we were 
to issue the writ because in this particular case there are no 
corporation chattels seizable, it would be difficult on principle 
to refuse to issue it in any case where the sheriff should return 
nulla bona, whether the writ has issued against a corporation 
or an individual; for in principle there is no distinction 
between the two.” 

Having ascertained, that in the laws of North Carolina 
applicable to corporations generally, nothing is to be found 
giving support to the doctrine under examination, but that 
these, so far as regards the present question are in conformity 
with the general principles of the common law and the adju- 


* 1 Ad. & El. N. S. 289; 41 Eng. Com. Law Rep. 544. 
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dications upon those principles in other states of the Union, 
which are utterly opposed to the doctrine, we come next to the 
inquiry, whether there is any thing in the charter of the par- 
ticular company against which the execution issued in North 
Carolina, to make it an exception from the rules applicable to 
corporations generally? The particular company is, “The 
Portsmouth and Roanoke Rail-road company,’ incorporated 
by an act of Virginia passed the 8th of March, 1832,! to which 
act the general assembly of North Carolina gave their assent 
at the session commencing in November, 1832, with certain 
modifications.2 Upon referring to this charter it will be seen 
that like every other, it provides that the company “may sue 
and be sued, implead and be impleaded, and shall possess and 
enjoy all the rights, privileges and immunities of a corpora- 
tion or body politic in law.’’ It has then the right and privilege 
of disposing of its assets, like other corporations, and is liable 
like other corporations to be sued and have its property taken 
for the payment of its debts, unless there be something else in 
the charter of the company, leading to a different result. 

So far however from there being any thing in the charter 
of this particular company, to show that the legislature did 
not contemplate that its property would be liable to execution, 
there is exactly the reverse. One of the sections declares that 
whenever any wood, stone, gravel or earth may be wanted 
for repairing the rail-road, if the president and directors cannot 
agree with the owner of lands adjacent, it shall be lawful 
for them to enter upon any adjacent lands not in a state of 
cultivation, and take therefrom all wood, stone, gravel or earth 
so needed. And then provision is made for assessing the 
damages sustained by the owner, which are directed to be 
paid by the president and directors. But the company might 


' Sess. Acts 1831-2, p. 136. 
* Sess. Acts 1832-3, p. 21 to 31; Revised Statutes of N. C., vol. ii. p. 311 to 
323. 
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decline payment; and therefore the legislature has enacted 
that “if the president and directors shall not pay the damages 
so assessed and all costs, execution may issue therefor against 
them as against other corporations.’’ No argument can be 
necessary to show, that when the legislature contemplated 
the issuing an execution against the property of this company, 
they contemplated also that it might be levied on the property 
of the company, that a sale might be made by the sheriff of 
that property, and that a legal title would pass by the sale to 
the purchaser. 

Nor is the power of the execution limited to any particular 
kind of property. It extends to any goods, chattels, lands or 
tenements which the company has, unless there be some par- 
ticular provision in its charter exempting particular kinds of 
property. The legislature has shown by a provision in regard 
to another company, that it knows how to make such exemp- 
tion when it desires to make it. The enactment in regard to 
the Raleigh and Gaston Rail-road company, that the rail-road 
extending from Raleigh to Gaston and the engines and other 
apparatus necessary to its use, and all the lands and other 
fixtures that are attached to the said road or are convenient 
to its use, shall not be liable to seizure or sale by execution at 
the instance of any creditor who may hereafter see fit to con- 
tract with said corporation, is a plain declaration of the opinion 
of the legislature, that but for this enactment, such property 
would be liable to seizure and sale.' 

It becomes then a matter of some interest to ascertain on 
what ground the decision of the North Carolina court was 
made, and the circumstances of the case, so far as they bear 
upon the particular ground of the decision. They are stated 
to be as follows: 

At the fall term in 1842, of the superior court of Halifax 
county in North Carolina, Rochelle and Smith recovered a 
judgment against the Portsmouth and Roanoke Rail-road com- 


* See Acts of 1840-41, p. 92, § 13. 
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pany for a large debt, to wit: $16,846 80, besides interest and 
costs. Upon this judgment a writ of fieri facias was issued, 
directed to the sheriff of the county of Northampton in that 
state, against the goods and chattels, lands and tenements of 
the company. Under this fi. fa. the sheriff went upon the 
road at Garysburg in Northampton and declared his levy, as 
follows: “Levied upon the Portsmouth and Roanoke Rail- 
road, from Roanoke to the depot at Margaretsville and the 
warehouses at Concord and Margaretsville depots, together 
with the land on which they are placed.’”” What was so 
levied on was sold by the sheriff at the road near Garysburg, 
and Rochelle became the purchaser. When the sale was 
concluded, the sheriff said to Rochelle the property was his. 
The president of the company was present at the sale and 
had knowledge of Rochelle’s purchase. After attempting 
some arrangements with the company, which failed, Rochelle 
sold and assigned to Francis E. Rives, who on the first of 
December, 1843, obtained a deed from the sheriff. Rives 
then made propositions to the company for an adjustment of 
his claim, but the parties not being able to agree and the com- 
pany denying that any thing passed under the sheriff’s sale, 
and their counsel having given an opinion to that effect, 
Rives submitted his case to counsel in North Carolina and to 
counsel in Virginia, and was advised that under his purchase 
he had a clear right to enter on the line of the road and take 
up and remove the rails, iron and other materials of the struc- 
ture (the road being composed of wooden rails with bars of 
iron spiked to them, and the rails being inserted into transverse 
sills partly imbedded in the soil.) From the time of the sale 
to Rochelle, up to the 6th of January, 1844, the company 
used the portion of the road sold, as they had done before the 
sale. On that day however, Rives acting on the advice which 
he had received, went upon that part of the road sold and 
caused certain portions of the iron, sills and rails thereof to be 
taken up and removed, thereby making a breach in the track 
of the road so as to prevent the passage of the usual train of 
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cars on that day and the two succeeding days. What was so 
done was commenced early on the morning of the 6th, near 
a regular wood and water station; and within sight thereof 
and soon after commencing, the agent of Rives who was su- 
perintending the removal, under instructions from Rives, made 
known to the agent of the company at that station, that he 
was taking up the rails &c., and desired him to inform the 
captain or engineer of the train, in order that he might not 
attempt to pass that station; and desired him to be particular 
in giving the notice as he did not wish any accident to occur; 
and with this request the agent of the company promised to 
comply. No train was expected to arrive at that station from 
Portsmouth until the afternoon, and there was none in the 
other direction. 

At the spring term of the superior court of the county of 
Northampton, an indictment was found against Francis E. 
Rives containing three counts. The first count is upon the 
following statute of North Carolina, forming part of the char- 
ter granted by that state to the company: 

“That if any person shall wilfully injure, impair or destroy, 
or cause to be injured, impaired or destroyed, any part of the 
said rail-road or any necessary works, carriages, vehicles or 
machines of said company in this state, such person or persons 
so offending shall forfeit and pay the sum of 500 dollars to 
the use of the said company, to be recovered by said company, 
by action of debt in the superior court of law or court of pleas 
and quarter sessions of the county wherein the offence shall 
have been cornmitted, and shali moreover be subject to indict- 
ment in either of said courts, and upon conviction shall be 
punished by fine or imprisonment at the discretion of the 
court.’”! 

The third count is not upon any statute. It charges that 
upon the 20th of January, 1844, there was, had been for a long 
time, and yet is a common and public highway in the county 
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of Northampton, known as and called the Portsmouth and 
Roanoke Rail-road, leading from Margaretsville in the said 
county of Northampton to the Weldon toll bridge on the north 
side of the Roanoke river in the said county, along and over 
which said public highway all the good people of North Caro- 
lina were of right entitled and were accustomed to go, pass, 
repass and have their goods, produce and merchandise trans- 
ported in cars and coaches on and along said road for certain 
tolls prescribed by law, and that on the said 20th day of Janu- 
ary, 1844, the said Francis E. Rives, in the county of North- 
ampton with force and arms unlawfully did tear up and 
destroy for a considerable space, to wit, the space of one mile 
on the said public highway called the Portsmouth and Roan- 
oke Rail-road, the timbers, iron, sills and bridges, being parts 
and parcels of the said public highway, and thereby did then 
and there for a long time, to wit, for the space of two days, 
so obstruct the said road that the good people of North Caro- 
lina could not pass and repass and have their goods, produce 
and merchandise transported as they had been accustomed to 
do on and along said public highway, to the common nuisance 
of all the good people of North Carolina and against the 
peace and dignity of the state. 

The defendant pleaded the general issue, and the attorney 
general and the defendant submitted the issue to the court 
upon the facts before mentioned and some others not material 
to the main question. 

On consideration of this case agreed, the superior court of 
Northampton (Pearson j. sitting) delivered an opinion which 
has been published in several newspapers in the following 
terms : 

«“ This case turns upon the question whether the rail-road, 
which has been obstructed, is a public highway—for if it be 
a public highway it is indictable to obstruct it, as well when 
the obstruction is made by one of the company, or by one 
succeeding by purchase to the rights of the company, as when 
it is made by a third person. 
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“That the road is a public highway, I consider settled by 
the case of the Rail-road company v. Davis. The right of the 
legislature to condemn private property for the purpose of 
the road, as the land over which it runs, the wood, stone, 
gravel, and earth required for its construction and repair, can 
only be derived from the fact that the road is for the public 
benefit, and is to be used as a public highway. 

“To consider the road as mere private property, is to sup- 
pose the legislature has taken the property of certain citizens 
without their consent, and vested that property in certain 
other citizens for their individual benefit. Whereas, to con- 
sider it as a public highway with certain incidental private 
interests, fully sustains the authority of the legislature to 
make the condemnation. It is a principle of the common law, 
which expands and adapts itself to new cases as they arise, 
that whenever the public has a right, and that right is invaded, 
the offender is liable to indictment; and in the case of a rail- 
road constructed like the one under consideration by a joint 
stock company, although the company has a private interest, 
that interest is incidental, is secondary, and must be enjoyed 
so as not to defeat the paramount object, and which is essen- 
tial to the creation and existence of the road—the public right. 
If therefore the eompany should take up the whole or a part 
of the road, not with a view to repair or to replace it by better 
material, but with a view to obstruct and hinder the public 
in the use of it,—it would fall within the principle, and the 
individuals offending would be liable to indictment. This 
broad proposition is decisive of the question. ‘To advert to 
the several counts. The third count is at common law for 
obstructing a public highway. Upon this the court decides 
against the defendant. 

“The second count is under the statute of 1838, which 
provides a remedy for a wilful and malicious injury to the 
road. The facts do not show, that the defendant acted ma- 
liciously in the sense in which the term is used in the statute. 

«“ The court upon this count decides in favour of the defend- 
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ant. The first count is under a clause in the charter which pro- 
vides a remedy for a wilfu/ injury to the road, by giving the 
company the right to recover a penalty, and also making the 
offender liable to indictment. This remedy will not reach 
the company, nor one acting under the authority of the com- 
pany; and it is insisted that the defendant, having succeeded 
to the rights of the company by purchase at sheriff’s sale, is 
not liable under this clause. Waiving all objections to the 
mode in which the sale was made, the court is of opinion that 
no title passed, because the superstructure then in use, and 
constituting the road, was not subject to execution sale. It 
is clear, that nothing can be sold under execution which the 
debtor himself cannot sell. The company may sell the mate- 
rials before they are laid down, but as soon as they become a 
part of the road, the public right attaches, and neither the 
company nor a purchaser can tear up and remove that part 
of.a public highway without violating the law. Admitting 
that the president and directors, if they see proper to violate 
their charter and subject themselves to indictment, have the 
power to tear up the road and can pass title to the material, 
it by no means follows that the title can pass upon the seve- 
rance. Still less that the law will lend its aid and pass title 
by a judicial sale to property, which the debtor cannot sell 
without being liable to indictment, and which in this instance 
the company cannot sell without violating its duty to its cre- 
ator, and thereby forfeiting its existence. 

“It is said that the company, having incurred debts, will not 
by the principles of our law be permitted to hold property 
which creditors cannot reach. The company at the time of 
its creation agreed to perform certain services to the public; 
after its creation it incurred liabilities to individuals; as both 
cannot be discharged, the right of the public must be preferred, 
because it is first in time and first in importance, and because 
the individuals who gave credit did so with a full knowledge 
that the company had this public duty to perform; and one 
claiming under a creditor has no right to complain, because 
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he is not permitted to do that which would prevent the per- 
formance of this public duty. The court therefore upon the 
first count also decides against the defendant. 

«The defendant is fined in the sum of twenty-five dollars, 
and will be in custody until the fine and costs are paid. A 
small fine is imposed, because J am satisfied Mr. Rives acted 
with advice of counsel in the assertion of what he believed a 
right, and I have no reason to apprehend a repetition of the 
offence.”’ 

The proposition advanced in this opinion is in substance, 
that though a fieri facias legally issues, commanding a sheriff 
to make a debt due from a rail-road company out of its goods 
and chattels, lands and tenements, the sheriff is not to do that 
which he is lawfully commanded to do. The company is in- 
corporated, says the judge, for public purposes. Those pur- 
poses cannot be effected, if the timber and iron upon its road 
be sold under execution for its debts and taken possession of 
by the purchaser, and therefore payment of debts is not to be 
obtained in this way. Upon exactly the same principle, nei- 
ther the locomotives, cars nor horses, nor any thing else requi- 
site to effect the business of transportation, can be taken. And 
then this conclusion is arrived at, that the company having 
(as it ought to have) no property except what is requisite to 
carry on its business, and the creditor not being allowed to 
take any which the company finds necessary for its business, 
the right of a creditor to sue the company, obtain judgment 
against it for a debt and sue out execution against its goods, 
chattels, lands and tenements, is a right which means nothing, 
and can result in nothing beneficial to the creditor. 

For this doctrine is invoked the decision of the supreme 
court of North Carolina in the case of The Raleigh and Gas- 
ton Rail-road company v. Davis.1 If indeed any such doctrine 
shall be sustained, so far from being a legitimate deduction 
from that decision, it will ascertain beyond all question that 


*2 Devereux & Battle 451. 
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the decision of the supreme court in that case, upholding the 
constitutionality of the rail-road charter, is an opinion which 
as to one section at least, is wholly untenable. The supreme 
court of North Carolina has held, and held very properly, in 
accordance with the decisions of other states, that the legisla- 
ture of a state has the constitutional power to authorize the 
taking of private property for the purpose of making rail-roads 
or other public improvements of the like nature (whether 
such improvements be made by the state itself or through the 
medium of a joint stock company), on making ample provi- 
sion for a just compensation for the property taken, to the 
owners thereof. But the supreme court has never said, and 
never meant to say, that private property may be taken by a 
joint stock company without any compensation at all. In the 
language of chancellor Walworth in Bloodgood v. M. & H. 
R. R. company,' “an ample and certain provision should al- 
ways be made for a full and adequate compensation to the 
individual whose property is thus taken ;’’ the chancellor even 
said, that “the citizen whose property is thus taken from 
him without his consent, is not bound to trust to the solvency 
of an individual or even of an incorporated company,” for, 
he remarked, “corporations as well as individuals are some- 
times unable to pay all their just debts.’? The supreme court of 
North Carolina did not go quite so far. Though power was 
given to enter upon lands adjacent to the road and cut wood 
for the construction or repair of the road, and carry the wood 
away before making compensation, it considered this consti- 
tutional. But why did it so consider? It was because rea- 
sonable compensation was to be afterwards assessed, and the 
act made provision for its subsequent payment Now what 
is the provision so made? It is (as has been mentioned be- 
fore) simply an execution against the company. But if the 
doctrine of judge Pearson be law, this is no ample or certain 
provision; it is no provision at all. And then the conclusion 
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is inevitable, that the particular clause under consideration, is 
unconstitutional and a nullity. To hold that doctrine sound 
and this clause valid, is absolutely impossible. If it were so 
held, the creditor might have an execution against the com- 
pany, and see laid down upon the road the very timber which 
had been taken from him against his consent, and for the value 
of which his execution issued, and yet that could not be levied 
upon: he would have to be content with the satisfaction he 
would derive from knowing that the public was enjoying the 
use of his property, and from the reflection that more of his 
property might, against his will and without any payment for 
it, be taken by the company time after time, as often as it 
pleased. 

All that can be found in the Rail-road company v. Davis, 
having any tendency to support the doctrine of judge Pearson, 
is a short sentence or two (in an elaborate opinion of 15 pages). 
On p. 469, chief justice Ruffin says, “the road is a highway, 
although the tolls may be private property, by force of the 
grant of the franchise to collect them. It is a common nui- 
sance to allow it to become ruinous, or to obstruct it. The 
government may, upon sufficient cause, claim a forfeiture of 
the charter or compel the execution and repairs of the road 
by those undertaking them, by any means applicable to other 
persons charged with the like duties in respect to other high- 
ways. The difference is that the corporation, in lieu of the 
sovereign, has the custody and property of the road and the 
collection of the tolls, in reimbursement of the cost of construc- 
tion and remuneration for labour and risk of capital. As to 
the corporation, it is a franchise, like a ferry or other. As to 
the public, it is a highway, and in the strictest sense, pubdlici 
juris.” 

If this language is to be interpreted with reference to the 
case which the supreme court had to decide, and the term 
highway is to be considered as used in that sense in which 
there was occasion to use it, to sustain the conclusion of that 
court, what is here said is not of great importance in reference 
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to the present question. As however the language, “ the road 
is a highway,”’ has been interpreted by the judge of the 
superior court in a very latitudinous sense, and made the 
foundation of a judgment which it would be difficult to sus- 
tain on any other ground, it becomes proper to inquire how 
far a rail-road is a highway. 

That the accommodation of the public is not precisely the 
same in the case of a rail-road as in the case of an ordinary 
highway; that the former is not exactly the same thing as the 
latter, is very manifest, and has been more than once adjudged. 
In the case of The Trustees of the Presbyterian society v. The 
Auburn & Rochester R. R. company,' a rail-road was con- 
structed over a highway, and the owner of the fee claimed 
compensation. It was said in the argument, “ that the high- 
way is only used by the defendants for the purposes originally 
designed, the accommodation of the public, and for this, com- 
pensation has been already made.”? But this argument did 
not prevail. The court said that what the company sought 
was, “not a right of passage to the public but to the company, 
who have the exclusive privilege of using the track of the 
road in their own peculiar manner. The public may travel 
with them over the track if they choose to ride in their cars, 
but nevertheless the company are not the public, nor can they 
be regarded as standing in the place of the public. They are 
a private company, an ideal individual.’”? So in Rex v. Mor- 
ris where the defendant was indicted for obstructing the 
highway by laying a railway upon it, and it was argued that 
the latter furnished as great a convenience to the public as the 
former, lord Tenterden said this furnished no excuse for the 
obstruction. “No man,’’ said he, “has a right to tell the 
public that they shall discontinue the use of such carriages as 
they have been accustomed to employ, and adopt another 
kind in order to pass along a new description of road, paying 
him for the liberty of doing so.” 


' 3 Hill’s N. Y. Rep. 567. * | Barn. & Adol, 441; 20 Eng. Com. Law Rep, 421, 
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If the accommodation of the public be not the same in the two 
cases, are the remedies for want of accommodation the same? 
The system of English law is, that “the care of repairing the 
roads belongs to each parish, and that of bridges devolves 
upon the county, unless the county or parish can throw the 
onus On some individual, by reason of tenure or prescription ;” 
and the remedy for non-performance of this duty is by indict- 
ment. “Neither the surveyors in respect to highways, nor 
the surveyors or treasurers in respect to bridges, are held res- 
ponsible to individuals for the damages which they may sus- 
tain, by means of the bad or decayed state of the roads or 
bridges.”’ Bartlett v. Crozier.1 Does this hold true of a rail- 
road company? Is there no responsibility on the part of the 
company, to the private action of an individual for the dam- 
ages which he may sustain by means of the bad state of the 
road, or the careless way in which transportation is conducted? 

Again, if an individual does injury to a public road, there 
is no remedy by civil action against him, while if injury be 
done to a rail-road by an individual, the company has a reme- 
dy by action against him. 

There being these differences in the civil remedies appli- 
cable to the two, the next inquiry is, whether there is like 
redress in the two cases by indictment. 

As late as 1840, it was said in an English court by the 
counsel of a railway company, that he could find no instance 
of a company indicted, eo nomine. And in 1823, upon an 
information at common law against a turnpike company, 
charging them in their corporate character, with a nuisance 
in obstructing a common public highway and road, by digging 
it up and placing therein large quantities of stone and dirt, 
whereby citizens of the commonwealth were hindered from 
passing and travelling on the same, to their great damage 
and common nuisance, the supreme criminal tribunal of Vir- 
ginia was unanimously of opinion that a corporation such as 
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the turnpike company, could not be impleaded by its artificial 
name for the criminal offence stated in the information. Com. 
v. Swift Run Gap Turnpike company.’ But in the English 
case above adverted to, Mr. baron Parke said, “there are in- 
stances of corporations aggregate being indicted for non-repair 
of bridges and roads, ratione tenurx. The only difficulty, he 
remarked, was, as to how they should appear. His opinion 
was, that “an indictment lies against a company, if they will 
not do their duty.”’ He remarked: “They have no person, 
and must appear by attorney.” Regina v. Birmingham & 
Gloucester Railway company.? He might have added, in the 
language of lord Denman in a subsequent case,’ that “the 
only direct effect of the indictment would be, “the punish- 
ment of the defendants dy fine.”’ To this extent, there are 
cases both in New York and England, sustaining the opinion 
of baron Parke. As those who are bound to repair a road 
may, in general, be indicted at the common law for suffering 
it to fall into decay, it has been held, in New York, that a 
turnpike company, whose road isa public foot, horse, and 
carriage way, may be proceeded against by indictment for 
suffering its road to be out of repair. Susquehanna & Bath 
Turnpike Company v. The people. And where a company 
was empowered to make a railway or tram-road, which all 
persons could pass over in carriages constructed in a particu- 
lar mode, and the leading members of the company having 
some conflicting interest afterwards, took up the tram plates 
on a branch of the road and destroyed that branch, it was 
held, in England, that this was so far a highway, that the 
company, which had deprived the public of the use of the 
road, was liable to an indictment, and might be compelled by 
mandamus to re-instate the road. The King v. Severn & 
Wye Railway company.' 

Supposing this decision made in the case of a railway con- 


* 2 Va. Cas, 362-3, * 9 Carr. & Payne 469; 38 Eng. Com, Law Rep. 187. 
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structed for the use of all who might place upon it carriages 
of their own of the proper kind, to be equally applicable to a 
railway to be used only in the company’s carriages, still the 
whole extent of the decision is, that the company which has 
undertaken the duty of keeping the rail-road in order for the 
use of those who choose to use it, paying the tolls, may be 
indicted at the common law for wilfully rendering it impass- 
able, and may be compelled by mandamus, if it has the 
means to re-instate the road. 

The opinion of the supreme court of North Carolina would 
seem to have been written in view of this decision. In the 
manner just mentioned, “the road is a highway;” “it is a 
common nuisance (for the company) to allow it to become 
ruinous or to obstruct it;”’ the government may “compel the 
execution and repairs of the road by those undertaking them, 
by any means applicable to other persons charged with the 
like duties in respect to other highways.”’ 

A candid examination of the opinion of the supreme court, 
then, leads to the conclusion, that it is not so much the opi- 
nion of that court which furnishes ground of exception, as the 
misapplication which has been made of it by the judge of the 
superior court of Northampton. 

The judge supposes, that because a company charged with 
the duty of keeping its road in order is liable to indictment 
for making it impassable, any other person doing a like act 
is equally liable. It is here the error lies. None of the doc- 
trines in regard to ordinary highways have yet been applied 
to rail-roads or other roads under the management of incor- 
porated companies, to this extent. And there is no necessity 
that they should. Upon common law principles, the public 
has redress by indictment against the company for not doing 
what it undertook to do, and the company has its remedy by 
action against any individual for doing what he had no right 
to do. In some cases, to be sure, statutes have been passed 
making particular injuries done by rail-road companies, penal 
offences, but the very existence of these statutes tends rather 
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to show that a criminal prosecution would not lie at common 
law against an individual, for every sort of obstruction to a 
rail-road. 

If it be said that upon common law principles, an indict- 
ment will lie against an individual for obstructing a highway, 
and that the reason equally applies to an obstruction of a rail- 
road, the answer is that the reason does nof apply, and that 
there are obvious considerations of justice for holding differ- 
ently in the two cases. In the case of an ordinary highway, 
the whole right is in the public. No interest can be acquired 
in it by judgment and execution, against those who are 
charged with the duty of keeping it in order, for the obvious 
reason that they cannot possibly have any property init. Not 
so with the rail-road. To some extent, the company has a pro- 
perty in the road which may be subjected by legal process 
against the company. 

No obstruction resulting from the mere exercise of legal 
process can ever be punishable. It will not be contended by 
any one, because an overseer of a road who fails to keep his 
road in repair is liable to a prosecution, that therefore a cre- 
ditor of the overseer who takes his body in execution, keeps 
him in custody and prevents him from keeping the road in 
repair, is liable likewise to such prosecution. And it would 
seem to be as difficult to maintain that because a company 
which fails to keep its road in repair is liable to indictment, 
therefore those who by process of execution prevent it from 
keeping its road in repair, must equally be liable to such 
indictment. Yet this is the ground which is obliged to be 
taken. 

It has to be maintained that in this case though legal pro- 
cess is given, no rights can result from it; that though in the 
language of the supreme court, the company has “the property 
of the road’’ and though the company has incurred debts, it 
may hold this property, and its creditors cannot reach it. The 
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judge of the superior court seems himself to think that this is 
a proposition at war with the general principles of law. 

On what ground are those general principles departed from 
in this case; a case in the language of lord Denman,! of “an 
ordinary corporation possessing or supposed actually to pos- 
sess corporate property, and with which individuals contract 
on the faith of such present possession.”? “The company,’ 
says judge Pearson, “at the time of its creation agreed to per- 
form certain services to the public; after its creation it incurred 
liabilities to individuals. As both cannot be discharged, the 
right of the public must be preferred because it is first in time 
and first in importance, and because the individuals who gave 
credit did so with a full knowledge that the company had 
this public duty to perform; and one claiming under a creditor 
has no right to complain because he is not permitted to do 
that which would prevent the performance of this public 
duty.” 

This is rather extraordinary doctrine. If the corporation 
in question were a public corporation incorporated for munici- 
pal purposes, there would be some semblance of reason for it, 
but it is far from being certain that it would be sustained even 
in the case of a municipal corporation. The court of king’s 
bench certainly gave it no countenance in the case of Parr v. 
Roe.2 In that case, Parr the town clerk of Poole, obtained a 
judgment against the corporation of Poole on a bond given 
him for compensation in respect to his office of town clerk. 
He afterwards sued out an elegit; and an inquisition was 
taken whereon the jury found the corporation to be seized of 
land used as a meat market together with the Guildhall and 
other erections and buildings thereon, as then used and occu- 
pied by the corporation for the public purposes of the town. 
An ejectment was brought by Parr for those premises. The 
defence was that by the statute, the property of such corpo- 


' 41 E.C, L. 545-6. * 1 Ad. & El. N.S. 700; 41 Eng. Com. Law Rep. 736. 
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rations was applicable to public purposes only and not liable 
to be taken in execution. And the corporation applied to be 
allowed to defend the ejectment without entering into the 
usual consent rule confessing themselves in possession. They 
made this application under the idea, that if they confessed 
themselves in possession, it would prejudice the defence they 
intended to set up. Lord Denman c.j., in delivering the 
judgment of the court against the application, said: “In this 
stage of the proceedings we are not called upon to decide 
whether such be the effect of the statute in question;! but we 
wish to be understood as not giving any countenance to the 
supposition that corporate property, although directed by 
the statute to be applied to public purposes and not to the 
private benefit of the members of the corporation, is protected 
from the lawful claims of any persons having demands of 
any kind upon the corporation.” 

If the court of king’s bench would give no countenance to 
such a doctrine in that case, what would they say to it when 
invoked in favour of a joint stock company,—a company 
which is to be regarded as a private corporation when con- 
trasted with a corporation which has the government of a 
city or town? “A bank whose stock is owned by private 
individuals is essentially a private corporation, though its 
objects, uses and operations partake of a public nature; and 
the same may be said of insurance, canal, bridge and turnpike 
companies.” This is the language of the supreme court of 
Louisiana in The State ». The New Orleans Gas Light & 
Banking company,? and it is equally correct when applied to 
a rail-road company. 

It may perhaps be supposed that the case of Ammant v. 
The New Alexandria & Pittsburg Turnpike Road,’ tends to 
support the view of the judge of the superior court. That 
case is open to these observations. In the ten miles of turn- 
pike road, there soid, the company had a mere easement with 
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the privilege of taking tolls at the gate. That corporate pri- 
vilege and the duty incident to it, were incapable of being 
transferred to another by the deed of the company without the 
authority of the legislature, and being incapable of such trans- 
fer by deed, were incapable also of being sold under execution. 
But if there had been any thing of value on the road or in the 
road which belonged to the company, and which the company 
had a right to sell to a creditor or convey for the benefit of a 
creditor, then whatever might be so sold or conveyed by the 
company might also be sold under execution. Chief justice 
Tilghman himself says: “If a turnpike company has a right 
to land or other property not on the road, there is no reason 
why it should not be subject to an execution;’’ but adds, “in 
the present instance the levy, though made in part, on a lot 
of land contiguous to the road, had so blended the different 
subjects that it was difficult to separate them.’ The true 
criterion however appears to be, not whether the property 
levied upon is on the road or not, but whether the property is 
of such a nature that the corporation can make a valid transfer 
of it. 

To apply this principle to the present case. If the rail-road 
company had bought timber or iron for the purpose of being 
laid on its road and had not laid such timber or iron down, 
the same might clearly be sold or conveyed by the company, 
and if not sold or conveyed might be taken under execution. 
Or if the timber and iron bought by the company had been 
put down, and the company then determined to remove the 
same for the purpose of putting down better timber and iron, 
or for any other purpose which seemed to it to make the 
removal proper, there is no reasonable ground to doubt that 
in this case also the company might make a valid sale or con- 
veyance of the timber and iron so put down, even while 
down, and give the grantee, if it pleased so to do, power to 
take the same up. And if the company could do this, it seems 
to follow that it has a property in such timber and iron which 
may, although the same be down on the road, be levied on 
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under execution ; and that under such execution a sale may be 
made which will authorize the purchaser to take the same up. 

If the question under consideration was to be determined 
merely upon principle or upon the rules in analogous cases, 
there could be no difficulty in regard to it. How many cases 
are there of mills and other machines and institutions, author- 
ized to be established for the public good, and to the use of 
which the public is entitled on certain terms so long as the 
owner has the benefit of the privileges granted by the legisla- 
ture? But did any one ever pretend, was it ever imagined 
by any one, that the owner of a mill could be permitted to 
incur debts to any extent and hold his property and enjoy all 
the profits thereof free from interruption by his creditors, be- 
cause forsooth to allow the creditor to subject the building 
and dedicate it to any other purpose, would be to deprive the 
public of the use which was contemplated when the legislative 
privileges were conferred? No one, it is believed, has been 
yet so bold as to hazard such a proposition. 

Not only however is the doctrine of the judge of the supe- 
rior court unsustainable on principle; not only is it forbid- 
den by all the rules of law in analogous cases; but there is a 
decision of the highest court of one of the states in this union 
in direct opposition to it. The decision of the supreme court 
of Louisiana in the case of The State v. The Mexican Gulf 
Railway company,! is precisely in point. The case was 
this. Under an act of the legislature of the state of Louisiana 
authorizing a loan to the Mexican Railway company, a mort- 
gage was executed by the company to the state upon all the 
property of the company, embracing along with other property 
its machinery and railways. Default being made by the com- 
pany, questions afterwards arose between the state claiming 
under its mortgage and other creditors of the company. 
Amongst those creditors were Lizardi & Co., who claimed the 
vendor’s privilege for $6,099 upon iron rails laid down, and 
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also the privilege of seizing under execution. It was admitted 
that the land on which the rail-road had been made did not 
belong to the company, and this admission was not deemed 
material by the court. Bearing in mind that by the civil code 
of Louisiana the term immovables embraces lands and build- 
ings, and that all such movables as the owner of land has 
attached permanently are immovable by destination? the 
court’s opinion is easily understood. “The railway,’’ says 
the court, “is not an immovable either by nature or destination, 
if the soil over which it is laid belongs to another. The rails 
therefore did not become immovable by being laid down.” 
Being movables, whether they were embraced by the mort- 
gage or not, depended upon whether or not they had been 
acquired before the date of the mortgage. The vendor’s 
privilege on property acquired after the mortgage to the 
state, or judicial mortgages (that is to say, mortgages re- 
sulting from judgment,)? on property which did not belong to 
the company at the date of the mortgage to the state, were 
not in the opinion of the court affected by the mortgage to the 
state. And consequently the creditors having the vendor’s 
privilege or having such judicial mortgages, prevailed over 
the state. It was expressly held, that “the rails not having 
been attached to an immovable, were still subject to the ven- 
dor’s lien;’’ and the seizure of Lizardi & Co. was sustained. 

This decision rests upon sound principles. As the com- 
pany has no right of soil in the land embraced by the rail-road, 
but a mere easement, a mortgage by the company cannot pass 
the right of soil, and consequently timber and iron afterwards 
acquired and laid down upon the road, cannot be considered 
as passing by the mortgage merely because of their being 
fixed to the soil; the mortgage embraces only such timber and 
iron as the company had at its date. In relation to timber 
and iron afterwards acquired, if the purchase money therefor 
has not been paid and the case is one in which, though the 


* Art, 455. * Art. 459. * Civil Code, art. 3289. 
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subject be personalty, a lien on it for the purchase money 
would exist, such lien will still be enforced notwithstanding 
the timber and iron be actually laid down on the road. If 
however the timber and iron be neither embraced by any 
mortgage nor subject to any vendor’s lien, then the same may 
be subjected by execution against the company at the suit of 
a creditor. 

No considerate friend of those companies should wish to 
see the doctrine established, that they may contract debts and 
have property which is used to produce profit to the members 
of the corporation, and yet which is protected from the claims 
of the creditors of the corporation. Its establishment would 
prove fatal to their continuance. As is said by the court in 
The People v. Kingston & Middletown Turnpike company > 
“Under proper regulations they are often eminently useful 
instruments in the hands of citizens to promote valuable and 
meritorious enterprizes, public and private, and at an early 
day and even at this time, none more so than those instituted 
to construct our public thoroughfares, or less gainful to the 
corporators. But their usefulness as well as public favour, 
depends upon an honest and faithful fulfilment of the duties 
they have assumed. It is the neglect of these, the failure to 
live up to the fundamental law of their being, that has mainly 
contributed to the doubt as to the wisdom of their creation, 
and the disfavour with which they are now regarded by many. 
Their own as well as the public interests, will be best consulted 
by holding them to a strict accountability.”’ 

That accountability is both to the state and to individuals. 
Incurring a debt to an individual, the company is bound to 
pay that debt, and if it fail to pay, its property may be taken 
under execution and sold for the satisfaction of the creditor. 
And the company can no more prevent such sale, upon the 
ground that the effect of it will be to prevent the performance 
of its obligation to the state, than a debtor can prevent his 
property being taken under execution for the satisfaction of 
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one creditor, because it will have the effect of preventing the 
satisfaction of another. Though the consequence may be to 
subject the company to a proceeding at the suit of the stat® 
this makes no difference. It is the default of the company in 
not paying its debts which produces this consequence, and it 
is better the company which has made default should suffer, 
than that injury should be done to a creditor by not allowing 
him to obtain benefit from his debtor’s property. 

It may be said that it is not merely the company which 
suffers from the sale; that the public suffers; and therefore the 
sale should not be made. The answer is, that the common 
law wisely protects the public interest without injuring the 
private creditor. It tells the corporation, when it obtains 
certain corporate privileges upon condition of performing 
certain public duties, that if it would preserve those privileges, 
it must perform those duties. And if there be a failure to 
perform them, redress is obtained in a simple manner by 
ousting the corporation of its privileges. No matter to what 
the failure may be owing, whether it be the fault or the mis- 
fortune of the company, it is enough that they are not per- 
formed, to sustain a proceeding at the suit of the public to take 
away the corporate privileges. Slee v. Bloom;! The People 
v. The Bank of Hudson. 

Thus it is that the public obtains redress, It obtains it in 
an honest and a proper way; and not by stopping a creditor 
from proceeding against the property of a corporation which 
it has enabled to obtain property and incur debts. His legal 
process is never stopped, though under it there should be taken 
so much of the corporate property as to render the corporation 
incapable of performing its public duties. So far from this, 
the mere fact of letting a creditor remain unpaid, is of itself 
regarded in one of the states as sufficient to put an end to the 
corporation. The legislature of New York, in which there 
are perhaps more corporations of all sorts than in any state 
of the union, has enacted that “whensoever an incorporated 
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company shall have remained insolvent for one whole year; 
or for one year shall have neglected or refused to pay and 
d@scharge its notes or other evidences of debt; or for one year 
shall have suspended the ordinary and lawful business of sueh 
corporation, it shall be deemed to have surrendered the rights, 
privileges and franchises granted under any act of incorpora- 
tion or acquired under the laws of this state, and shall be 
adjudged to be dissolved.’”! 

The legislature of North Carolina shows also, that while in 
that state the public interest is protected by authorizing a 
judicial inquiry in a simple form, to ascertain whether a cor- 
poration has incurred a forfeiture of its charter or been dis- 
solved, the rights of creditors of the corporation have been 
taken care of even to a greater extent than at common law. 
According to the common law, when a final judgment of dis- 
solution or forfeiture was rendered against a corporation, the 
debts due to and from the corporation were all extinguished.? 
Injustice was done by this, and the legislature of North Caro- 
lina has made provision for the case. It has enacted that 
“such dissolution or forfeiture shall not extinguish the debts 
due to or from the corporation, but the court rendering such 
final judgment shall proceed to appoint a receiver or receivers, 
who shall have full power to collect in his or their own names 
all the debts due to said corporation, to take possession of all 
its property, and to sell, dispose and distribute the same in 
order to pay off the creditors of said corporation, and after- 
wards to reimburse the stockholders thereof.’”’ Under this 
provision it is clear that after such judgment of dissolution or 
forfeiture, the locomotives, cars and horses of the corporation, 
would be disposed of, and the proceeds distributed amongst 
the creditors so far as necessary for their satisfaction. What 
would be done in such case with the timber and iron on the 
road? Would the same go to the owners of the soil upon 
that’s reverting to them? Or would there not be under this 
provision a sale and disposition thereof, the proceeds applied 
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to pay creditors so far as necessary to their satisfaction, and 
the residué given to the stockholders? The latter seems the 
correct conclusion. And if the timber and iron would be 
applicable to debts after dissolution, can it be doubted that 
they are equally applicable to debts before dissolution? To 
hold otherwise, would be to hold that they may be applied to 
debts in a case in which they could not have been subjected 
by any proceeding known to the common law, and yet may 
not be applied to debts in a case in which there is a regular 
process for subjecting them. 

We conclude then, that under a feri facias against the 
goods, chattels, lands and tenements of a rail-road company, 
sale may be made of its timber and iron on the road; that 
under such sale title will pass to the purchaser; that after he 
has paid his purchase money, he may take away what he 
has bought; and that to hold him liable to indictment and 
punishable by fine or imprisonment for the exercise of his 
legal rights under such a purchase, will be a perfect anomaly 
in jurisprudence. 








ART. III.—LAW OF FOREIGN MISSIONS. 


[We are indebted for the following Article to the pen of the Hon. Charles Jared 
Ingersoll. In explanation of its origin and design, Mr. Ingersoll says: “Seve- 
ral years ago, by way of evening employment in the country, I translated 
Bynkershock’s twenty-four books de Foro Legatorum, assisted by Barbeyrac’s 
paraphrase, in turning very unclassical and difficult modern Latin into Eng- 
lish. Finding my work when done but an imperfect view of the subject, and 
becoming pleased with it, I consulted Wicquefort, Bielfeld, Vattel, Grotius, 
Merlin, Marten, and whatever other writers upon it I could lay my hands on, 
Finally, the following introduction was composed to the knowledge of an im- 
portant branch of jurisdiction but little cultivated, whose principles and prac- 
tice fully presented, form an useful and interesting portion of law, seeming to 
supplant all other law and exist without law.”’] 


Tue employment of foreign ministers, and perhaps their pri- 
vileges, may be traced to the earliest times; their agency is 
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probably coeval with the existence of nations. Moses sent 
messengers to the king of Edom, to negotiate a passage for 
the Israelites through his territories.1. He also commissioned 
messengers for the same purpose to the king of the Amorites.? 
Hiram, king of Tyre, sent messengers to David, king of Is- 
rael,s who waged war upon the Ammonites for ill-treating 
his servants when sent to them on a friendly errand. This 
last sentence is mentioned by Grotius,* to show that the mal- 
treatment of such messengers, as they are termed, was deemed 
a sufficient cause of war. And when such authority as Bar- 
beyrac (in the preface to his translation of Bynkershock) 
infers from the three former instances, not only the agency of 
foreign ministers, but their inviolability, it might be presump- 
tuous to doubt whether these passages from scripture prove 
that the messengers or envoys employed on these occasions, 
were privileged from jurisdiction or interruption. In one of 
his parables, our Saviour’ says of a king, deliberating on hos- 
tilities with a more powerful enemy, that he sendeth an am- 
bassage and desireth conditions of peace. There is no doubt 
of the frequency of foreign missions at that time, and their 
inviolability at all times may very fairly be taken for granted 
from its necessity to their existence. 

A wicked messenger, saith the proverb, falleth into mis- 
chief, but a faithful ambassador is health.® 

The last note to the third chapter in Matthew, in Clarke’s 
learned and instructive edition of the Bible, gives an account 
of the ancient herald, whose function and privileges were like 
those of the modern foreign ministers. 

In Shakspeare’s King John, the first scene of the first act 
shows that he was accurately aware of the respect and im- 
munity allowed to them under the most unfavourable circum- 
stances. King John, surrounded by his court in a room of 
state, receives the French ambassador, Chatillon, by inquiring: 


* Numbers xx. 14. * Ib. 21. * 2 Samuel v. 11. * Lib. 2, ch. 18, s. 11. 
* Luke xiv. 32, ® Proverbs xiii. 17. 
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Now say, Chatillon, what would France with us? 
To which Chatillon answers: 


Thus, after greeting, speaks the king of France: 
In my behaviour to the majesty, 
The borrowed majesty of England here— 


At this the queen Elinor exclaims: 


A strange beginning! Borrowed majesty ! 

King John. Silence, good mother, hear the embassy. 

Chatillon then, in the name of the king of France, peremptorily 
demands Ireland, Poictiers, Anjou, Touraine and Maine, 
as usurped by the king of England, and belonging to 
Arthur Plantaganet, nephew of Philip, king of France. 


To this demand, the reply is by 


King John. What follows, if we disallow of this? 
Chatillon. The proud control of fierce and bloody war, 
To enforce these rights so forcibly withheld. 
King John. Then have we war for war, and blood for blood, 
Controlment for controlment: so answer France. 
Chatillon. Then take my king’s defiance from my mouth, 
The farthest limit of my embassy. 


King John’s final rejoinder is remarkably evidential of Shaks- 
peare’s knowledge of this peculiar law. 


Bear mine to him; and so depart in peace: 
Be thou as lightning in the eyes of France; 
For ere thou canst report, I will be there, 
The thunder of my cannon shall be heard: 
So hence! Be thou the trumpet of our wrath, 
And sullen presage of your own decay. 


Thus having defied and dismissed the French minister with 
a declaration of war, the king turns to his own officers, and 
adds: 

An honourable conduct let him have: 

Pembroke, look to ’t. Farewell, Chatillon. 
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In these few lines of blank verse we have an excellent trea- 
tise of the whole law on the subject; viz. that under almost 
any circumstances of hostility and provocation, the minister 
or messenger of another state is privileged for speech, and 
entitled to what Shakspeare terms “honourable conduct ;”’ 
that is, protection from molestation. 

Cicero in his Oration de Haruspicum Responsio, says: “Sic 
enim sentio jus legatorum, quem nominum preesidio munitum 
est, tum etiam divino jure esse vallatum’’—which is referred 
to by Grotius.1 This inviolability environed by divine right,. 
is probably as strong an expression of it as can be employed. 
The sanctity and veneration of their mere title, in his opinion, 
render them inviolable, not only among friends or allies, but 
enemies contending in arms. 

Profane history teems with assurance that the agents of ne- 
gotiation between foreign countries, in war as well’as in 
peace, were exempt from all molestation, and probably juris- 
diction, in their persons, their property and their attendants. 
The frequent and decided recognition of the principle, how- 
ever, in ancient authors, is called forth by such repeated and 
sometimes flagrant infractions of it, that the rule seems hardly 
to be asserted but to reprobate practical violations of it. 

Herodotus? stigmatizes the Athenians and Lacedemonians 
as guilty of a manifest breach of the law of nations, when they 
imprisoned the Persian ambassadors. Czsar* censures the 
Gauls for imprisoning ambassadors, whose name, he says was 
always sacred and inviolable among nations. 

To these references might be added citations from Thuci- 
dydes, Plutarch, Polybius, Livy, Sallust, Seneca, Tacitus, Jo- 
sephus, with probably many more, if it were necessary thus 
to fortify a position, which, as a general principle, seems to be 
universally acknowledged. The curious or incredulous, as to 
the origin of the rule, may slake their thirst at the reservoir 


1 L, 2, ch. 18, sec, 2, par. 1, not. 3. * Lib. 7, ch. 32, 
* Bel. Gal. Lib. 3. ix. 
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of Grotius, whose erudition is displayed on this point, as 
throughout his elaborate work on the law of war and peace. 
The true character and extent of these important privileges, 
and what abuses of them may have grown into practice, are 
subjects of ascertainment ; but I believe we may rest satisfied 
of the cardinal doctrine, that in all nations and ages, foreign 
ministers have been recognised and respected. 

Vat. b. 4. ch. 7. s. 103.—The Poles, the Moors and the 
Turks are said to acknowledge this part of the law of nations. 
The Spaniards found it in Mexico, when they invaded that 
quarter of America. Under certain modifications, it exists in 
China, in India and in Ceylon. It is consecrated in the Koran; 
in force in Arabia. Even the Iroquois Indians, says Montes- 
quieu,! who eat their prisoners, nevertheless have so much of 
a law of nations as to send and receive embassies, and appre- 
ciate the regulations of war and peace. Wicquefort deems it 
to be impossible for a sovereign state to exist without an am- 
bassador. De Callieres declares that the law of nations, as 
practised at all times, by all nations, holds the ambassador’s 
person sacred among even enemies; otherwise all the ties of 
nations to each other would be sundered.? 

In his introductory lecture on the law of nations, Macintosh 
ascribes to recent sanctions the precision and certainty which 
now give the force of a statute to this part of the law of nations. 
That elegant writer questions the resemblance of the ancient 
fecial provisions to the modern rules of foreign missions, and 
notwithstanding the noble argument of Cicero, to which he 
appeals, seems to deny that, as a law of nations, the system 
had any establishment till of late. Mr. Hallam ascribes to 
Grotius’ great work all the modern refinement of the ancient 
barbarity of war. The same speculative refinement might 
leave us in doubt as to the international obligations or au- 
thority of the law of nations even now. No treaty enacts it, 
nor, perhaps, invariable or universal usage. But at least, 


Esp. des Loix, 1. 1, ch. 3. * Man. de Negot. part 2, p. 285. 
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ever since the middle of the thirteenth century, the whole 
civilized world, by municipal regulations, stands pledged, each 
state to the rest, for enforcing the privilege of foreign minis- 
ters. And no portion of the law of nations, conventional or 
customary, stands on firmer or more pronounced sanction. 

1 Marten’s Guide Dipl. on Repub. 342.—In 1266, a law of 
Spain fixes the qualities and duties of ambassadors and other 
agents of the king. 

2 Mart. 1121.—Partida 2, tit. 9, ley. 21.—The emperor 
Charles V. of Germany, published a declaration touching the 
prerogatives of foreign ministers. 

1 Mart. 342.—In 1593, a law of Philip II., confirmed by 
Philip III.,in 1599, fixes their exemptions from imposts when 
sent to Spain. 

1 Mart. 467.—In 1643, a law of Portugal regulates the 
cases in which foreign ministers may be sued. 

2 Mart. 1121.—In 1644, a German ordinance was published, 
concerning their claims of asylum. 

2 Mart. 712.—The states of Holland enacted various reso- 
lutions and declarations on this subject, from 1641 to 1791 
inclusive, which are particularly mentioned by Bynkershock 
in his Forum Legatorum. 

2 Mart. 916, 17.—In 1671 and ’78, Sweden also passed 
similar laws. 

2 Mart. 836.—In 1683, Denmark, by law, declared the in- 
violability of foreign ministers. 

3 Mart. 169.—In 1684, Spain restricted their pretensions to 
afford asylum, and abolished that of free-quarters, which ac- 
knowledges the established privilege, and the very great 
extension of its abuses. 

1 Wm. and Mary 1, ch. 9, s. 5.—In 1688, an act of the 
English parliament, which removes catholics from London 
and Westminster, excepts strangers in the service of any am- 
bassador or foreign public agent, which likewise acknowledges 
that by common law of nations, adopted as part of English 
common law, the persons, households and followers of foreign 
ministers are exempt from ordinary legal liability. 
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3 Mart. 361.—In 1708, a Swedish ordinance declares their 
immunity from jurisdiction, and that of their effects from at- 
tachment. In 1741, similar exemptions are declared to belong 
to their domestics. 

2 Mart. 1121.—In 1722, the Austrian government instructed 
their police agents that the houses of ambassadors and foreign 
ministers are exempt from visitation. In 1725, the same 
government proclaimed their immunity from jurisdiction. 
Since then, by various public declarations, it has denounced 
punishments against such as injure them. 

7 An. ch. 12.—The English statute of 1708 will be the sub- 
ject of particular consideration. The English statute of 17471 
exempts from the pardon then granted to the rebels all viola- 
tions of the privileges of ambassadors and other public 
ministers of foreign princes or states. The English statute of 
1763,? assesses the taxes payable by the real estate occupied 
by ambassadors, residents, agents, or other public minister of 
any foreign prince or state, on the proprietor of the estate so 
occupied. 

In 1783, a resolution of the congress of the United States of 
America, regulates the ceremonial for the reception of foreign 
ministers. The provisions of the constitution of the United 
States and of the act of congress of September, 1790, deserve 
particular development. 

1 Mart. 21.—In 1792, the French national convention 
passed a decree relative to the protection due to foreign minis- 
ters; and in 1795, a decree regulating diplomatic operations. 
In 1800, the French consuls, by resolution, established the 
four diplomatic grades to exist in France. 

Thus nearly all the nations of the civilized world, Prussia 
and Russia and the rest might no doubt be added, if necessary, 
appear to have made explicit provision for the protection of 
foreign ministers, by various municipal regulations, covering 
the period of the six last centuries. Pledges of this kind prof- 
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fered by nations to each other, upon the faith of which fo- 
reign ministers are received and become resident throughout 
christendom, and indeed elsewhere, constitute a law of nations, 
as precisely expressed, as well established, and as strongly 
enforced, as the circumstances either admit or require. Laws, 
according to the definition of Montesquieu, are necessary rela- 
tions derived from the nature of things. The law of nations 
is their political Jaw considered in their relations with each 
other ; according to his idea, therefore, the laws of nations are 
as well defined and as much prescribed as any other regula- 
tions whatever. In this signification, says he, even the Divinity 
has his laws. 

It may be granted that modern commentators treat the sub- 
ject more methodically and with more science than the ancient. 
But are our principles materially different or preferable? 
Time, the greatest of innovators, imperceptibly incorporates 
abuses with the genuine ingredients of all systems. Much of 
the ceremonial rank, subordination and gradation of modern 
diplomacy, is of recent establistment and questionable right. 
The power, arrogance and pretensions of ambitious monarchs, 
have affected the law of foreign missions with abuses dis- 
tinguishable from its true rules of action. Wicquefort 
begins his ponderous treatise on this subject with a com- 
plaint of its being little understood. And although Barbey- 
rac pronounces Wicquefort the most authoritative work 
extant on the subject when he wrote, at least one half of it is 
bestowed on the most insignificant details. Bielfield denies 
some of Wicquefort’s positions, as not only unfounded but 
antiquated. And whoever seeks for a scientific view of the 
law of nations, in any of its departments, before the volume 
of Vattel, might as well look for a correct and convenient 
view of the laws of England, before the lectures now so fa- 
miliar as commentaries of Blackstone, which it is not extra- 
vagant to say, mark an era in the literature of law, whatever 


' Ep. des Loix 1. 1, ch. 1, p. 1. ib. L 10 ch. 1. 
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may be thought of their influence on its learning, as remark- 
able as that of the American revolution in politics. Coke, in 
his Fourth Institute 153, lays it down that ambassadors are 
punishable for adultery (strange exception to their general 
exemption), or any ofher crime against the law of nations. 
To this crude mistake of the criminal law, he adds, that in 
matters of contract, if the thing be malum in se, as contra- 
distinguished from malum prohibitum, the ambassador is 
liable to prosecution. Francis Bacon, as attorney general, 
about the same time, declared that for treason in compassing 
the king’s death, an ambassador may be executed, but not for 
any other treason. Queen Elizabeth’s reign, among its other 
arbitrary acts of sometimes salutary power, was distinguished 
by the seizure and confinement of Lesley, bishop of Rosse, 
queen Mary’s ambassador, for conspiring Elizabeth’s death 
or dethronement; though the Scotch ambassador was even- 
tually discharged. During the commonwealth, Pantalcon de 
Sa, brother and follower of the Portuguese ambassador, was 
arrested by a troop of horse, and forcibly taken from the am- 
bassador’s house, tried before chief justice Rolle and a special 
commission, condemned and executed, for murder, at the Lon- 
don Exchange. He pleaded his immunity; but proved no 
more than that he was designated by his government to suc- 
ceed his brother as ambassador; which certainly did not pri- 
vilege him. But he was one of his family, taken forcibly 
from his house, and by the law, as now understood, could 
not be farther dealt with than to be sent home. But Portu- 
gal was almost a dependant of England at that time, soliciting 
a treaty of commerce with England, and Cromwell, like Eli- 
zabeth and Napoleon, too strong and self-willed to extend 
the privilege of foreign ministers, at the expense of the autho- 
rity of their own country. Wicquefort mentions another 
instance of conspiracy against the sovereign, that of De Bas, 
the French minister in England, during Cromwell’s protect- 
orate; who, when seized and confined, peremptorily refused 
to answer questions, and Cromwell and his council went no 
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farther than to send him forthwith out of England. Hale 
says that reasons of state and the interests of princes, govern 
in cases of treason by foreign ministers, and argues a distine- 
tion between an attempt and an act of conspiracy against the 
sovereign. Mere molimina rerum novarum, machination, 
solicitation or conspiracy of change of government, inconsum- 
mate attempts, he seems to consider dispunishable. But acts 
of rebellion he inclines to judge indictable in ambassadors. 
Yet he refers to the cases of Mendoza, the Spanish minister 
to queen Elizabeth, who was only sent home for encouraging 
treason, and of L’Aubespine, the French ambassador, who, 
for conspiring the same queen’s death, was only reproved by 
her favourite minister, Burleigh. Upon the whole, Hale 
concludes, that mutual concerns and temperaments among 
princes, are rather measured by politic prudence and indul- 
gence, than according to the strict rules of reason and justice. 
Foster, in like manner, rather perplexes than makes clear the 
doctrine on this subject; several of the English common law 
treatises, moreover, confuse it still farther, by alleging their 
principle of inalienable allegiance, against the assertion of 
Wicquefort and others, that a foreigu minister is privileged 
even in the country of his early allegiance, if commissioned 
there by another. Indeed, so far did the disposition of these 
English authors lead them to question the often inconvenient 
exemption of foreign ministers from the law’s supremacy, 
that East, in his Pleas of the Crown, mentions a chapter he 
intended to publish on persons capable of committing crimes. 
In this country, the privilege has been carried to an extent 
which nothing less than the peace and harmony of nations 
would warrant. Kosloff, the Russian consul-general, escaped 
by judgment of the supreme court of Pennsylvania, when 
indicted for a rape. 

The Spanish charge d’affaires had the act of congress put 
in force against a father for resenting the Spaniard’s unmanly 
attack on his daughter; and, notwithstanding Coke’s doctrine 
of adultery, I believe it is a fact, that the privilege of foreign 
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ministers to be exempt from all jurisdiction, has been pleaded 
successfully against a charge of bastardy. For, as Blackstone 
states, after reviewing the law in this respect, few if any ex- 
amples have happened, within a century past, where an am- 
bassador has been punished for any offence, however atrocious 
in its nature. The universal inviolability of ambassadors is 
an object, according to Vattel, of much greater importance to 
the world than their. punishment for crimes, however contrary 
to national justice. To the English view of the subject, it 
may be added, that permanent foreign missions are only a 
modern improvement, if such; so that the law was not a prac- 
tical science till latterly; and, indeed, is it certain that the 
peace and harmony of nations are promoted by the numerous 
corps of these stationary incumbents, which, of late years, 
defy law almost every where? Is it, at any rate, desirable 
that their legal exemptions should be constructively extended, 
as they have been? ‘They are temptations to great abuses, 
which have been often much abused. 

Most of the germs of the law of nations may be found in 
the rich mould of Grotius; and I think it may be said, that if 
Cicero had considered the law of foreign missions at large, 
his sentiments would have been in accordance with those 
which now prevail. The essential principles are, as he said, 
eternal and immutable, founded in right reason, which ex- 
pounds and maintains its own regulations, applied to all 
nations, at all times, with a sanction superior to any enacted 
law. 

Cons. par Boucher, ch. 76—3, 7. In that venerable com- 
pilation, called the Consulate of the Sea, the existence of 
which has been traced to as early an age as the middle of the 
fifteenth century, there is a chapter on this subject which con- 
tains a perfect sketch of the principles at present asserted. 

A sovereign’s agent, says this ancient authority, is called a 
public minister, accredited by letters of credence near another 
sovereign, in order to treat of political affairs which equally 
concern them both. Inasmuch as this public minister enjoys 
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a representative character, it follows from this consideration, 
that all he does is supposed to be done by his sovereign; and 
as his sovereign is regarded as resident in his own dominions, 
by a fiction of public law, the minister is not considered pre- 
sent in the territory of the power where he is, but residing in 
his own country, so that his supposed territory is limited to 
that which is necessary to him for the occasions of his import- 
ant functions, without those limits affixed by the law of na- 
tions; that which he may occupy elsewhere is subject to the 
local jurisdiction. 

One sovereign having no jurisdiction in the territory of an- 
other, it is clear that he near whom the public minister resides, 
has no jurisdiction over the territory he inhabits, and which 
is given to him by the law of nations. From these great prin- 
ciples, there results an immunity for every thing compre- 
hended by the occasions of the embassy, which embraces 
their persons arid their property; hence absolute inviolability, 
except for atrocious crimes. Therefore, in the old formularies 
of the Roman people, as may be seen in the laws of the 
twelve tables, the ambassador said to the power to which he 
was commissioned, “ King, or master of ceremonies, do you 
allow me, my equipage or attendants, the character of ambas- 
sador of the republic of the Roman people and citizens?” 

Blackstone’s reason for their privilege from that jurisdic- 
tion, to which all other persons and things are subject, is simi- 
lar to that of the Consulate of the Sea. The foreign minister 
represents a sovereign not amenable, judicially, to any other, 
to whom he owes no subjection; much less can he be made 
responsible to individuals: wherefore it seems to be impossible 
for a judicial tribunal to take cognizance of his debts or of- 
fences, except crimes against the law of reason and nature. 
Bynkershock’s theory of the privilege,’ is like Blackstone’s, 
without however, being as clearly explained. Bielfeld refers 
it to the convenience and tacit understanding of nations, to be 
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gathered from the experience of all ages, and the opinions of 
celebrated authors; Montesquieu' to a necessity resulting 
from international as contradistinguished from political law. 
The supreme court of the United States? seems to have adopt- 
ed the legal fiction as to the supposed extra territorial resi- 
dence of the foreign minister. In Vattel’s opinion, the peace 
and harmony of nations require that they should negotiate for 
their preservation; and they cannot negotiate without res- 
traint, unless their envoys are inviolable. Inviolability is 
therefore a consequence of the right of mission: the one would 
be precarious and illusory without the other. To which he 
adds,‘ perhaps the strongest of all arguments, that,as all states 
enjoy a perfect right of refusing to receive foreign ministers, 
their reception amounts to an implied promise of protection 
and privilege. We have already seen that there is hardly a 
civilized nation, if any, which has not published laws for this 
purpose; and that barbarous people also act on similar prin- 
ciples of intercourse with foreign agents. Wolff denies that 
their inviolability is part of the natural law of nations. Mac- 
intosh questions, as before mentioned, the sanction as well as 
the precision of the regulation till latterly. But when the in- 
junctions of reason and convenience are so cogent and uni- 
versal as in this instance, affecting nearly all mankind alike, 
the common result becomes as much a rule of action as it can 
be, and any farther speculation as to its origin or obligation, 
would be little more than an inquiry, what is the law of na- 
ture as applied to nations? 

Bielf. ch. 9, s. 8—No competent agent would serve his 
country abroad but on condition of perfect immunity. His 
exposure to insult, interruption and injury, would be in pro- 
portion to the zeal and importance of his services. His papers 
would not be safe from spoliation, his house from invasion, 
his person from violence. His errand is often disagreeable 





' Esp. des Loix, lib. 26, ch. 21. * 7 Cra. 116. 
3 L. 4, ch. 5, sec. 55; ch. 7, sec. 81. * Sec. 82. 
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and offensive, sometimes inimical to the country he is sent to. 
His mind would not be free to decide with the proper firm- 
ness and loyalty, if any fear of personal inconvenience could 
deter him. He must be above all hope as well as fear, from 
the country he treats with. Not only his liberty and dignity, 
but his time must be unimpaired, which could not be if he 
should be constrained to defend his person, property, or at- 
tendants, from suit or prosecution. None of these considera- 
tions are merely personal to the individual, but representative 
and national. They concern the constituents more than their 
minister, It is the need of nations, as such felt, acknowledged 
and claimed by all. Grotius calls it the holy league of na- 
tions.'. Mably’s Principles of Negotiation versifies the func- 
tions, duties, and characters of foreign agents. 
* Nuncie, sis verax, tacitus, celer at que fidelis, 
Feederi orator, pacis via, terminus ire 
Semen amicite, belli fuga, litibas hostis. 


Foreign ministers should be truthful, taciturn, prompt, and 
loyal; defenders of treaties, bonds of peace, quellers of dis- 
putes; seeds of amity, foes of strife, and antagonists of war. 

He adds, that if people were their own legislators, wars 
would be few, sharp and short, instead of long and ambitious; 
and that steady politics and able diplomacy most flourish 
where merit, not birth or chance, leads to promotion, and ac- 
cident or intrigue regulate events as they elevate men. 

The general duties of a foreign minister are particularly 
explained by Bielfeld as follows: 

He is to deliver letters of credit, and of course to obtain his 
recognition. To bring about conferences with the ministers, 
and audiences with the executive of the country where he 
resides, communicating and receiving propositions, and trans- 
acting the business of his mission both by written corres- 
pondence and personal interviews. To negotiate treaties of 
peace, boundaries, alliance, commerce and navigation, or 
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others, if so instructed. To pay unremitting attention to all 
occurrences, and to make exact and regular reports of such as 
are important to his own government. To engage the two 
governments in amicable correspondence respecting their mu- 
tual interests; to preserve a good understanding between 
them, and to endeavour to remove all obstacles to it. His 
constant study will be to secure as much as possible, by all 
fair means, the good will of the government and people near 
whom he resides, both toward himself and his fellow coun- 
trymen; and likewise to impress the foreign government and 
people with a good opinion of his own; turning all occurrences 
to their advantage. He should favour the commerce and navi- 
gation of his own country with that in which he resides. If 
their territories adjoin, his task will be to allay such misun- 
derstandings as grow out of that neighbourhood, or which 
concern boundaries, desertions, enlistments, or the like; and 
to strive to terminate amicably all differences that may occur 
between them. It will be useful for him to keep up a good 
understanding with other foreign ministers residing at the 
same place, especially those of allies, in order by their means 
to ascertain the mevements and designs of other nations. His 
office enjoins him to protect, as far as the general laws of 
nations allow, and particular conventions may stipulate, all 
of his own countrymen who may happen to be in the country 
of his mission, provided they are not unworthy of his counte- 
nance, extending to them his aid, comfort and hospitality. 
He is also empgwered to furnish passports and safe conducts 
to such of them as may be going from that country; and to 
strangers who require such documents.' If his countrymen 
have funds in the public stocks of the country near which he 
is in mission, he will superintend that property for them, and 
the payment of dividends when required ; and if the citizens 
of the foreign country where he resides own funds in the 
stocks of his own country, or succeed to inheritances there, he 
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will provide for them the necessary certificates, attestations, } 
and other such succour and facilities. 

The Latin denominations Legatus and Orator, comprehend 
all classes of envoys. The word ambassador, by good autho- 
rities, derived from a Spanish root, also includes all messen- 
gers. But our learned linguist, Mr. Duponceau, is probably 
better authority for its derivation from the Italian ambas- 
siatore, which formerly signified any message, as, to this day, 
a message sent by a servant is termed embassy, ambassueta, 
from the Italian dbacciare, to kiss; meaning friendly salutation 
or communication. A gentleman or lady in Italy will ask 
their servant, avete fatto ’ambasciator? Have you made 
the embassy? Meaning, have you carried my message to 
the gentleman or lady? By modern innovation this title of 
ambassador has been arrogated by the immediate personal 
representatives of monarchs, claiming superior rank. Origi- 
nally, there were no grades of embassy, nor are there any now 
in contemplation of law.! The same principle that clothes the 
ambassador with privilege is equally effectual for the protec- 
tion of the humblest of his attendants. Ambassadors, ordinary 
and extraordinary, ministers plenipotentiary, envoys extraor- 
dinary, resident ministers, chargés d’affaires, secretaries of 
embassies, secretaries of legation, private secretaries of foreign 
ministers, chancellors, ger*lemen, pages, marshals, couriers, 
interpreters, physicians, priests, almoners, domestics of every 
description, all enjoy the same exemption from the local juris- 
diction, and for the same reason. Ambassadors, commissioned 
as they frequently are, with suitable credentials, to represent 
monarchs at the marriages, funerals, births, baptisms or coro- 
nations of each other, are entitled to the privileges of public 
ministers, if their errands be of public concern. But the mere 
personal envoy of a monarch, commissioned to purchase 
clothes, jewels, or perform other similar services, which are 
not affairs of state, are not entitled to privilege? The deaths 
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and marriages of princes, as the governments of Europe are 
constituted, are affairs of state. But inviolability cannot be 
prostituted to a courtier, the mere carrier of a compliment, in 
which nations have no concern. Wicquefort mentions many 
instances of females who have served as foreign ministers, and 
when duly commissioned, they are to be deemed entitled to 
every privilege. , 

When Wicquefort wrote, there were two grades of foreign 
missions. Bielfeld, in 1759, alleges three. The French con- 
sular convention of 1800, as we have seen, established four. 

It may not be necessary to dispute these corruptions other- 
wise than as they contradict the law of nations. Introduced 
as such gradations are, by preponderating states, for their 
own exclusive aggrandizement, and often to gratify the mere 
vanity of their sovereigns, they are incompatible with that 
equality of nations which is the only just basis for their law. 
The small and the great must be, at least in theory, on a foot 
of perfect equality. Accordingly, all accredited authors have 
protested against these upstart distinctions as unlawful and 
mischievous. 

O’Meara reports the authority of Napoleon, in his conver- 
sations at St. Helena, for denying the common mistake that 
ambassadors are entitled to superior rank, respect and pri- 
vilege, because they represent sovereigns personally as well 
as politically, whereas other foreign ministers only represent 
nations or sovereigns politically. Napoleon’s reasoning is 
conclusive. It is an error, said he, though generally believed, 
that an ambassador represents the sovereign, which is not so, 
as none of the stipulations he signs are valid till ratified. As 
to his rank in etiquette, there is no example of sovereigns 
treating ambassadors as equals, for they never return their 
visits, never yield them precedence, or treat them as they 
treat other sovereigns. The false notion that ambassadors 
represent sovereigns is a mere feudal tradition, according to 
which, when homage was rendered by a great vassal, pre- 
vented from personal attendance, it was done by an am- 
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bassador representing him; in which case the ambassador 
really received the honours due to his sovereign. The am- 
bassador’s character is the same as that of the minister pleni- 
potentiary and envoy, with this difference, that the ambassador 
is first in rank, but in negotiation they are equal, with the 
same rights. Whatever either stipulates must be ratified, to 
be binding by the sovereign to whom it is submitted. In 
etiquette there is a difference. Chargés d’affaires are not 
accredited to sovereigns, but to ministers. It may be added 
that, but for the pre-requisite of ratification, the treaty stipu- 
lating search would now be the law of the sea. 

Permanent foreign missions, which are maintained by almost 
all civilized nations, are, nevertheless, modern luxuries, un- 
known before the sixteenth century. Grotius objects to them 
as unnecessary innovations. Their establishment is imputed 
to cardinal Mazarin. In his celebrated political testament, 
cardinal Richelieu has bequeathed his reasons for preferring 
them to occasional missions. The vast changes in the world, 
effected by the discoveries of the fourteenth and fifteenth cen- 
turies, which bound the whole globe together by commercial 
connexions till then unknown, caused many new missions, 
and influenced their permanence. The first missions from 
England to Turkey and to Russia, were commercial specu- 
lations. In later times, the same government, with similar 
views, has commissioned two costly embassies to China. 

Continual negotiation is supposed to have many advantages 
over that which is the offspring of emergencies and ends with 
them. It is said to be the best, if not the only method by 
which one government can be kept constantly informed of 
the policy of others, so as to enable it to graduate its foreign 
relations accordingly. Bielfeld, De Callieres and other po- 
litical writers assert, Bynkershock and Barbeyrac, who treat 
the matter as jurists, do not deny, that it is a preferable sys- 
tem of that superintendence and intrigue, which they all 
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appear to consider as the legitimate employment of a foreign 
minister. But what is the law of nations, freed from corrup- 
tions and frivolities? Can clandestine machinations as the 
means of any end, even the ostensible peace and welfare of 
nations, be reconciled with a code of law which elevates the 
agents of such contrivances beyond the reach of ordinary 
cognizance? Wicquefort mentions the provident jealousy of 
a sturdy Polander, who, as late as the middle of the seven- 
teenth century, did not hesitate to declare in the diet of War- 
saw, with the independence which popular representation 
inspires, that the French ambassador had nothing to do there, 
and ought to be regarded as a spy, or rather a traitor, 
having been guilty of several intrigues, as was well known, 
against the public tranquillity. The kingdom, said this patriot 
deputy, has no need of a tutor, nor the crown of foreign coun- 
sels, and the ambassador’s stay is suspicious, because it is 
usual for them to go home when their negotiations are ended. 

The Dutch edicts are recommended to especial attention by 
the analysis of Bynkershock; they probably served as models 
for the English act of 1709, and that for the American act of 
1790. These acts are expressed with the fullness and pre- 
cision of representative legislation, much more accessible than 
the various provisions on this subject, for which I am indebted 
to the repertery of Martens, and which we may adopt as 
declaratory enactments of the law of nations. 

The Dutch edict, dated the 29th March, 1651, enacts severe 
penalties against all persons who injure foreign ministers, 
their attendants, dwellings or property, including ambassadors, 
residents, agents, and other ministers of kings, princes, repub- 
lics, &c., bearing the title of public ministers. There are also 
Dutch edicts, on the same subject, dated the 9th September, 
1679, and the 19th June, 1681, which are likewise particularly 
noticed by Bynkershock. 

The English act of Anne was the offspring of an emer- 
gency... The Russian ambassador, Andrew Artemounitz 
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Matteoff, was arrested for a debt of a small amount, while in 
his carriage in the street. Instead of applying to the law for 
relief, he gave bail, and complained to the queen. The of- 
fenders, whose large number (17) seems to imply more than 
a common arrest would require, were prosecuted, imprisoned, 
and convicted, but never sentenced to any punishment, the- 
question of law not having been determined by the judges. The 
indignant czar demanded the death of the sheriff and all others 
concerned in the arrest. The queen answered that such mea- 
sures were beyond her power, without a Jaw for the purpose, 
But to quiet the clamours of the foreign ministers, who made it 
their common cause, as well as to appease the indignation of 
the czar, the bill was brought into parliament and passed 
unanimously. With a copy of this, elegantly engrossed and 
illuminated, Whitworth, an ambassador extraordinary from 
the queen, was despatched to Moscow, bearing her letter of 
apology, which humiliating step, says Blackstone, was ac- 
cepted by the Russian monarch as a full satisfaction, and the 
offenders, at his request, thereupon discharged from farther 
pursuit. 

The semi-barbarian monarch to whom this expiation was 
offered, had not, at that time, a permanent or resident embassy 
any where in Europe; and one of his predecessors is said by 
De Callieres to have had the hat nailed to the head of an am- 
bassador for wearing it in his presence. 

In the reign of Richard II., the killing John, imperial am- 
bassador from Greece, was adjudged treason, as it affected 
the king’s majesty.!_ But the statute of Anne appears to be 
the first regular, at any rate, acknowledgment by written law 
of the principle and arrangement of the practice in England, 
which therefore countenances Macintosh’s intimation that the 
precision and certainty of law were never applied to this part 
of it till modern times. The modern permanency of embassies, 
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and their divisions into several classes, with different denomi- 
nations, dignities and emoluments, is farther confirmation of 
that intimation. 

The preamble to the English act of parliament recites that 
the Russian ambassador extraordinary, the envoy of a good 
friend and an ally of the queen of England, had been arrested 
by several turbulent and disorderly persons, in a most out- 
rageous and insulting manner, contrary to the law of nations, 
as well as in contempt of the protection granted by the queen, 
and in prejudice of the rights and privileges which ambassa- 
dors and other public ministers, authorized and received as 
such, have at all times been thereby possessed of, and ought 
to be kept sacred and inviolable. 

The -act then annuls all legal proceedings commenced 
against the said ambassador, and all future process whereby 
the person of any ambassador, or other public minister of any 
foreign prince, authorized and received as such, their domes- 
tics or domestic servauts, may be arrested or imprisoned, or 
their goods or chattels distrained, seized or attached ; except- 
ing, however, bankrupt merchants or traders who put them- 
selves into the service of such ministers; and servants, unless 
their names are first registered in the office of one of the prin- 
cipal secretaries of state, and by him transmitted to the sheriffs 
of London and Middlesex to be hung up for the public inspec- 
tion in their offices. 

It moreover authorizes the two chief justices, the chancellor 
and the keeper, or any two of them, to impose the infliction 
of such pains, penalties and corporal punishment, as they 
judge fit, upon all persons, including the attorneys and solici- 
tors who prosecute, and the officers who execute such process, 
as violators of the law of nations and disturbers of the public 
repose. 


In his note to Blackstone, Christian informs us that perhaps 


it was intended as a compliment to the czar that the offender 
is deprived of the trial by jury; and he is to suffer any corpo- 
ral punishment that two of the three judges may think fit to 


—— 
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inflict, the czar would be induced to believe that any future 
reguisition of instant death could be complied with. But as 
the statute has not made the offence felony, of course this pun- 
ishment cannot extend to the privation of life. Without such 
intimation from a respectable English authority, we should 
be loth to believe that one government, and by act of parlia- 
ment, would practise this imposition on another. 

The United States of America incorporated similar pro- 
visions from the law of nations, not only with their code of 
law, which is subject to alteration or repeal by the legislature, 
but with their written constitution, which is the supreme 
organic law, not so liable to change, and to which all laws 
and magistrates are subordinate. 

By this paramount sanction, the judicial power of the union, 
excluding those of the several confederated states, extends to 
all cases affecting ambassadors, other public ministers and 
consuls; in all of which cases the supreme court has original 
jurisdiction.! 

30 Ap. 1790, s. 26.—The act of congress soon afterwards 
enacted invalidates all process from any court of the United 
States, or any of the state courts, or any judge or justice of 
the peace, to arrest or imprison the person of any ambassador 
or other public minister of any foreign prince or state, author- 
ized and received as such by the president, or any domestic or 
domestic servant of the same, or to destrain, seize or attach his 
or their goods or chattels: excepting, however, any citizen and 
inhabitant of the United States having contracted debts still 
due prior to entering the service of such ministers; nor shall 
any person be liable to the proceedings of this act for having 
arrested or sued any domestic of such minister unless the ser- 
vant’s name be first registered in the oflice of the secretary of 
state, by whom it is to be transmitted to the marshal of the 
district where congress reside, to be there put up in a publie 
place in his office. 


’ Act 3, sec. 2. 
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It moreover punishes with imprisonment, not exceeding 
three years, and fine at the discretion of the court, any person 
suing forth such process, all attorneys and solicitors prosecu- 
ting, and all officers executing the same, as violators of the 
law of nations and disturbers of the public repose. | 

And it also enacts that if any person shall violate any safe con- 
duct or passport duly obtained and issued under the authority 
of the United States, or shall assault, strike, wound, imprison, 
or in any other manner infract the law of nations, by offering 
violence to the person of an ambassador or other public min- 
ister, such person so offending, on conviction, shall be im- 
prisoned not exceeding three years, and fined at the discretion 
of the court. 

In a case much considered by the supreme court of Penn- 
sylvania, in the year 1784, it is said that a wrong opinion 
has been entertained concerning the court of king’s bench, in 
England, in the noted case of the Russian ambassador. They 
detained the offenders after conviction, in prison, from term to 
term, until the czar Peter was satisfied, without ever pro- 
ceeding to judgment; and from this it has been inferred that 
the court doubted whether they could inflict any punishment 
for an infraction of the law of nations. But this was not the 
reason. The court never doubted that the law of nations 
formed a part of the law of England, and that a violation of 
this general law could be punished by them; but no punish- 
ment less than death would have been thought by the ezar an 
adequate reparation for the arrest of his ambassador. This 
punishment they could not inflict, and such a sentence as they 
could have given he might have thought a fresh insult. 
Another expedient was therefore fallen upon. 

In the same case of De Longchamps, the court declares 
that the person of a public minister is sacred and inviolable. 
Whoever offers any violence to him, not only affronts the 
sovereign he represents, but also hurts the common safety and 


' De Longchamp’s case, 1 Dal. iii. 
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well-being of nations, is guilty of a crime against the whole 
world. And the reasons which establish the inviolability and 
independence of the person of a minister, apply likewise to 
secure the immunities of his house. It is to be defended from 
all outrage; it is under a peculiar protection of the laws; to 
invade its freedom is a crime against the state and all other 
nations. ‘The comites of a minister, or those of his train, par- 
take of his inviolability. The independency of a minister 
extends to all his household; these are so connected with him 
that they enjoy his privileges and follow his fate. The secre- 
tary to the embassy has his commission from the sovereign 
himself; he is the most distinguished character in the suit of a 
public minister, and is in some instances considered as a kind 
of public minister himself. Threats of bodily harm to his 
person, in the domicil of the minister plenipotentiary, would 
take away the freedom of his conduct. The business of his 
sovereign could not be transacted, and his dignity and gran- 
deur would be tarnished. The minister’s house is to be con- 
sidered a foreign domicil, where the minister resides in full 
representation of his sovereign, and where the laws of the 
state do not extend. 

The district court of Philadelphia, in 1830, enforced the 
principle of the inviolability of all foreign ministers in a strong 
illustration of it. Torladé, the chargé d’affaires of one of the 
contending claimants to the government of Portugal, sued 
Barroso, the chargé d’affaires of the other, for the archives and 
documents of the legation, on the ground that the latter was 
but an individual, without public character or privilege. Tor- 
ladé’s constituent government was in possession. Barroso’s 
was overthrown and expelled. He had taken his passport 
from the government of the United States, and was about 
leaving this country. Yet the judgment of the court was that 
the suit by the recognised against the departing minister, was 
not evidence that the Portuguese government had deprived 
the latter of his faculties; the court doubted whether the Por- 
tuguiese government could do so. Where a minister an- 
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nounces to the American government that his diplomatic 
functions have ceased, in consequence of the end of the govern- 
ment which appointed him, his privilege to return unmolested 
does not cease, though his successor, commissioned by another 
government of his own country, has been recognised by that 
of the United States. The recognition of a foreign minister 
by the government of the United States is conclusive evidence 
in a court of justice of the authenticity and validity of his 
credentials; and the official acts of governrnent are also con- 
clusive evidence whether he is a returning minister. In the 
case of Ortega, a Spanish minister, the circuit court of the 
United States for the Pennsylvania district had before deter- 
mined that foreign ministers cannot waive their privileges. 

The English act of parliament, as far as respects the case 
of Matineof, the immediate occasion of it, is retrospective in 
its enactments, annulling proceedings then in train for execu- 
tion. It organizes an extraordinary forum, that of any two 
of certain judges named, authorizing them to inflict such pains, 
penalties and corporal punishment as they judge fit to be im- 
posed. If this is to be done without trial by jury, as would 
seem to be the intention of the law, and if the punishment 
may be capital, the genius of English law makes large conces- 
sions in this instance to the law of nations. The exclusion of 
bankrupt merchants and traders putting themselves into the 
service of ambassadors, by the English act, is extended by 
the American act to all citizens and inhabitants of the United 
States, who shall have contracted debts prior to entering into 
the service of an ambassador, such debts being still due and 
unpaid. 

Both the English and American acts are careful in providing 
that ambassadors and other public ministers shall be autho- 
rized and received as such, in order to be privileged. 

Neither of these acts lays any restraint on the government 
of their respective countries, or provides in any way against 
public prosecutions of foreign ministers. Their prohibitions 
appear to be aimed at civil suits. The American law especially 
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is explicit in its limitation to persons suing forth or prosecu- 
ting any writ or process. It is observable that while both of 
them prohibit process of arrest and attachment, neither of them 
forbids that of summons, so familiar to both their codes. It is 
difficult to suppose that this material omission was uninten- 
tional. It may be that the summons was deemed a harmless 
measure against persons, not resident, according to legal fic- 
tion, where proceeded against ; against whom, therefore, judg- 
ment would be of no avail there, and no more available as 
the foundation of fresh suits against them elsewhere. As the 
commencement of an action to lead to any profitable result, 
summons is incompatible with privilege. Yet the framers of 
the constitution and the law of the United States inust have 
supposed it possible that suits and prosecutions against foreign 
ministers would take place, because, in assigning their respec- 
tive jurisdictions to the several courts of the United States, 
provision is made for all suits brought by ambassadors or 
other public ministers, or in which a consul or vice-consul 
shall be a party, and also for such jurisdiction of suits and 
proceedings against ambassadors or other public ministers, or 
their domestics, or domestic servants, as a court of law can 
have or exercise consistently with the law of nations.' 
Mankind are imitators; probably the American act of con- 
gress copied the British statute without much consideration, 
and leit in doubt what is a doubtful question at any rate. 
Upon the whole the obligation of necessity, which acts 
throughout the whole empire of law, is not perhaps more in- 
defensible in this than in many other well settled principles of 
jurisprudence. Absurd as the impunity of foreign ministers 
often is, the reason of the rule is nevertheless sufficiently ap- 
parent; and both the public policy and the right of unques- 
tionable freedom from restraint, are indissolubly connected 
with the common law, the peace, commercial intercourse, har- 
mony, and the refined hostilities of nations. If a foreign 


' Act of September, 1789, sec. 13. 
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minister assaults, the blow may be returned. So it has been 
adjudged in the circuit court of the United States for the Penn- 
sylvania district... And other instances may occur in which 
the necessity or policy of absolute immunity would not exist. 
But mostly it is better for society to suffer what would be 
irregular or indefensible conduct by individuals, than interrupt 
or endanger the peace of nations. 

Smith, in his Wealth of Nations, ascribes the increased num- 
bers, more settled privileges, and permanent residence of fo- 
reign ministers to the spread of commerce. The United States 
of America, while their union extends to other purposes, are 
mainly a commercial league. Hence, the second section of 
the third article of the federal constitution associates consuls, 
who are merely commercial agents, without diplomatic privi- 
leges, with ambassadors and other public ministers, and with 
states, in matters of jurisdiction, confining it originally or by 
appeal to the supreme court, in all cases aflecting them. Ina 
late case,? that of the consul general of Saxony, the supreme 
court of the United States reversed a judgment of the highest 
court of New York, for sustaining a suit against the consul, 
although his exemption was not pleaded. For, the court said, 
the privilege is not personal, or it would hardly have required 
special provision in the constitution and laws of the United 
States. Higher considerations of public policy led to the pro- 
vision. It was deemed fit and proper that the courts of the 
government, with which rested the regulation of foreign in- 
tercourse, should have cognizance of suits against the repre- 
sentatives of such foreign governments. This expression of 
the court might be criticised ; for consuls cannot be said to re- 
present governments. They are the guardians of the property 
and, for many purposes, the persons of their countrymen : and 
though both commissioned by one government and recognised 
by the other, can hardly be deemed representatives of either. 
Thus, while it has been determined by our courts that consuls 


' 4 Washington 531. * 6 Pcters 41, 7 ib, 27. 
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may claim, judicially, the property of their countrymen in suit, 
they are not allowed to take possession of it, without specific 
authority. 

In 1793, it was determined by two judges of the federal 
courts, overruling the dissent of another, in the case of Ravara, 
that consuls are indictable in the circuit courts for misde- 
meanors, and the consul was subsequently convicted of an of- 
fence at what was then considered common federal law. But 
both these doctrines have since been overruled: and consuls 
are now liable only in the supreme courts and by statute 
law. 

But in the case of the Russian consul general, in the year 
1816, the supreme court of Pennsylvania decided that the con- 
sular jurisdiction is exclusively federal; and consequently, 
if a rape or other offence be committed by a consul, for which 
no provision is made by act of congress, the offender is dis- 
punishable. 

It has long been among my fondest fancies that this trans- 
atlantic country, with its free, benign, and pacific institutions, 
should deem it part of American destiny to meliorate the law 
of nations by giving greater liberty to the sea, greater exten- 
sion to commerce, and thereby diminishing the occasions of 
war. In this amelioration, foreign missions must perform 
important parts. ‘The federal constitution, by elevating con- 
suls to the rank of diplomatic agents, as respects jurisdiction, 
made a first and important step toward this great change. 
Government, especially the federal judiciary, may accomplish 
the rest. In nothing_is the literature of the English law so de- 
ficient as that of nations. America must make amends for 
it. Independence of bad precedents, offspring of angry con- 
flicts, recurrence to first principles, restoration without inno- 
vation, by American judges and foreign ministers, may render 
this country the renovator, arbiter and founder of a law of 
nations promoting general peace. 











310 


THE LAW OF REAL PROPERTY. 





ART. IV.—THE LAW OF REAL PROPERTY AS AF. 
FECTED BY THE REVISED STATUTES OF THE 
STATE OF NEW YORK. 


Tue rules of real property under the system of the common 
law were founded upon principles of mathematical truth, and 
a departure from those rules necessarily implied a subversion 
of true principles. 

The changes which have been made by the revised statutes 
of the state of New York are in general of this destructive 
character, and their tendency has been to render the law in- 
consistent in its provisions, and to defeat the intention of 
parties to conveyances. Many of these changes were made 
long before the era of the revised statutes, but they were in- 
corporated with the crude mass of its enactments, and as a 
part of that system we propose to consider them. 

One of the most important provisions of these statutes, is 
that which abolishes the rule called the rule in Shelley’s 
case. 

In Shelley’s case, a fine was levied by a man to the use of 
himself for life, remainder to the use of the heirs male of his 
body, and the heirs male of the body of such heirs male.1 

The rule in that case was defined to be “a rule of law, that 
when the ancestor by any gift or conveyance takes an estate 
of freehold, and in the same gift or conveyance an estate is 
limited, either mediately or immediately to his heirs in fee or 
in tail, that always, in such cases, the heirs are words of limita- 
tion of the estate, and not words of purchase.” 

This rule has been regarded as a rule of policy, and many 
reasons of policy have been stated as having led to its intro- 
duction. It is, however, in truth a rule of construction con- 
stituting the foundation of conveyances, and cannot in any 


1 1 Co. Rep. 93. 
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true sense be regarded asa rule of policy. Certain conse- 
quences indeed resulted from this rule of construction, having 
an important relation to the feudal tenure, but they are not to 
be regarded as the reasons for the introduction of a rule on 
which the true construction of conveyances necessarily de- 
pended. The true object of the rule is to give effect to the 
general intent, in preference to the particular intent, in cases 
where the general intent is that the estate should descend to 
all the heirs general or special of the ancestor, and to none but 
those who are the heirs of the ancestor, and the particular in- 
tent is that the ancestor should have a life estate only, and 
that the heirs should take by purchase, an estate not capable 
of being alienated or defeated by the act of the ancestor. 

In other words, the paramount intent is that the heirs 
should take by limitation; the secondary or minor intent is, 
that the ancestor should take an estate for life. But it is im- 
possible that the descent of the estate should be confined to 
those only who are the heirs of the ancestor, unless the 
ancestor took an inheritable estate, to which the power of 
alienation is a necessary incident. 

As these inconsistent intentions cannot both be carried into 
effect, the general intent, in accordance with an invariable 
principle, must be sustained, and the particular intent sacri- 
ficed. The intent of the party in the case supposed is not 
only inconsistent with itself, but is hostile to the principles of 
law. The intent is to create an inheritable estate in the 
ancestor, divested of the qualities of such an estate. Such a 
restriction upon the rights of property is never permitted, 
whether the estate is expressly limited or results from impli- 
cation. 

The effect of the rule in Shelley’s case was always to defeat 
the particular or minor intention, which was to give an estate 
for life merely to the ancestor. This was the supposed mis- 
chief for which the statute was to provide aremedy. The 
statute, instead of restraining the powers of the ancestor, pro- 
vides that the heirs shall in all cases take as purchasers. 
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Instead of enabling the heirs of the ancestor to take by descent 
from him where such is the manifest intent, it vests the first 
inheritable estate in the heirs. 

It is enacted by the statute as follows: “ Where a remainder 
shall be limited to the heirs or heirs of the body of a person to 
whom a life estate in the premises shall be given, the persons 
who on the termination of the life estate shall be the heirs or 
the heirs of the body of such tenant for life, shall be entitled 
to take as purchasers, by virtue of the remainder so limited 
to them.’* The paramount intention is sacrificed in all cases, 
and the persons who at the death of the tenant for life would 
be the heirs or the heirs of the body instead of the ancestor 
himself, are constituted the stirps or terminus from which 
the whole generation or posterity of heirs is to be accounted. 

“If the estate,’ says Mr. Fearne, “vests in the first heir 
general by purchase, it cannot go in succession to succeeding 
heirs of the same ancestor, not being heirs general of such 
first heir, but may eventually go to strangers, either in defect 
or exclusion of heirs of such ancestor. For if such ancestor 
be the father, or ex parte paterna of the heir so taking by 
purchase, and such heir should leave no heirs ex parte pa- 
terna, the succession will be to his heirs ex parte materna. 
And if such ancestor should be the mother, or ea parte ma- 
terna of the heir so taking by purchase, the succession will be 
to his heirs ez parte paterna in preference of his heirs ex 
parte his said ancestor.’” 

But if the heirs took by descent the ancestor would be the 
first purchaser of the inheritance, and the estate would vest 
in the heirs of the first heirs, who are also heirs of the ancestor. 

The same is true in regard to heirs special, and in order to 
give the succession to all the heirs special of the ancestor he 
must be the first purchaser of the inheritance. Under the 
statute of entails indeed, where the ancestor takes no estate 
of freehold and the estate is limited to the heirs special, 


1 R. St. part 2, tit. 2, ch. 1; art., sec. 28. * Fearne 192. 
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though the first heir special takes by purchase, the estate will 
descend per formum doni to all the heirs special of the 
ancestor, as in Mandeville’s case. 

In such a case there isa fictitious descent? by which under 
the statute the inheritance vests in the special heir in the same 
manner as if the estate had been derived from the ancestor, 
notwithstanding he took no interest either in the inheritance 
or in the freehold. 

It certainly could not have been the purpose of the framers 
of the revised statutes to defeat the paramount intent of the 
conveyances, and yet that result has been effectually accom- 
plished. 

The object might have been attained by a restriction on 
the power of the tenant of the freeholds to alienate the inhe- 
ritances, which was indeed the mischief to be remedied, or 
by a provision that in all cases where such was the intention, 
the heirs general as well as the heirs special should take, 
as in Mandeville’s case, by a fictitious descent. 

In Mandeville’s case, the limitation was to “ Roberge and 
the heirs of the body of John de Mandeville by her;” and it 
was held, Ist, that John de Mandeville took no estate; 2dly, 
that Roberge took an estate for life only; 3dly, that the limi- 
tation to the heirs of the body of John de Mandeville operated 
as words of purchase; 4thly, that the fee tail vested in Robert 
the son of John de Mandeville and Roberge, by purchase; 
5thly, that on his death it vested in Maude the sister of 
Robert by descent. 

In a similar case in the state of New York, the special heir 
would take by descent, because it is not within the words of 
the statute; but if the ancestor to the heirs of whose body 
the inheritance is limited, takes an estate for life, the special 
heir is in by purchase. 

If the paramount intent had been sustained by the statutes, 
this incongruity might have been avoided, and the descent of 


* L Inst, 26, b. * Prest. View of Rule, &c. 25, 
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estates secured in all cases to the heirs of the ancestor, accord- 
ing to the terms of limitation. 

In the numerous cases in England in which the courts have 
endeavoured to evade the operation of the rule in Shelley’s 
case, they have been influenced by the desire to withhold 
from the ancestor the power to alienate the estates, and thus 
defeat the limitations to his heirs; but no such motive could 
have influenced the legislature of the state of New York, as 
effectual provision is made for the security of remainders, 
whether contingent or vested, after an estate tail by another 
section of the statutes. ‘The statute also converts estates tail 
into estates in fee simple absolute; and it would have been 
consistent with the policy of the act, to have protected re- 
mainders after an estate for life, in the same manner as 
remainders after an estate tail, though to give effect to the 
limitations, the subsequent estate is executed in the ancestor. 

It is to be observed, that the rule in Shelley’s case applied 
only to cases where the limitation of the subsequent estate, 
was to heirs in terms. 

The provisions of the statute of the state of New York are 
applicable, if the letter is to be followed, only to such cases. 

But as has been well observed, the rule has been in 
reality translated into terms of a far different and more ex- 
tensive character, and it has been made to embrace cases 
where the words, “issue,” “children,’’ “sons’’ and “daughters” 
have been used instead of the word “heirs.’’? And these words, 
though they may have been used in the same sense as the 


+] 


technical word heirs, not having the same technical import 
have been differently construed. The statute, as it would 
seem, cannot be construed to apply to such cases. 

The word issue is a word of purchase in a deed.2 In a will 
it is either a word of purchase or of limitation, as will best 
answer the intention of the devisor.* 


' See Smith’s Original View of Executory Interests 207. 
* Wheeler v. Duke, 1 Cromp & Mees 210. * Roe v. Grew, 2 Wils, 322. 
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If the issue cannot take by purchase on account of the rule 
against perpetuities, the word issue will be construed a word 
of limitation, where it would otherwise be construed a word 
of purchase.? 

It is perhaps fortunate if limitations of this character are 
left to be construed according to the rules of the common law, 
though the framers of the statute may have failed in their 
designs of closing discussion on this subject. 

It has been decided that where a testator devises in remain- 
der to the unborn child of a prior taker, even though it be by 
the designation of eldest son, that the first taker shall have an 
estate tail, where it appears to have been the intention that 
all his issue should inherit so far as the rules of descent will 
permit; to give effect to the paramount intention of admitting 
all the issue. 

A testator? devised his estate in the following manner: 
I give to my nephew J. G. all my lands, to have and to hold 
during his natural life, and to his son if he have one; if not, 
to the eldest son of my nephew J. G. during his natural life, 
and to his son after him; if not, to the regular male heir of 
the G. family, as long as there is one of them in being; and 
if they should be all extinct, then to the regular heir of my 
nephew T. F’s family. And by a codicil stating that his 
nephew J. G. had then a son, he gave and bequeathed to him 
after his father’s decease, all his lands, and to his eldest son 
if he had one; but if he had no son, then to the next eldest 
regular male heir of the G. family, as long as there should be 
one in being. It was held that J. G’s son John took an estate 
tail. Lord Tenterden c.j. observing, that as it was plainly 
not the intention of the testator that the estate should go over 
to the next heir male of the G. family, while issue male of 
John should remain, the greatest chance of effectuating the 
general intent, was to hold that John took an estate tail. 


' Mogg ». Mogg, 1 Meriv. 654. 
® Garrod v. Garrod, 2 Bar. & Adol. 87. 
VOL, IV. 28 
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In another case,' a testator divised his real estate to trustees 
upon the following trusts: “to permit my daughter not only 
to receive the rents and profits to her own use, or to sell or 
mortgage any part if occasion required; but also to settle on 
any husband she may take, the same or any part thereof, &c. 
But should my daughter have a child, I devise it to the use 
of such child, from and after her decease, &c. Should none 
of these cases happen, I give and devise my real estate from 
and after my daughter’s decease, unto, &c. It was held that 
the word child was not a designatio personx, and that the 
daughter took an estate tail, because it appeared that the tes- 
tator intended that the estate should only go over on failure 
of the issue of the daughter. 

If the provisions of the New York statute are not construed 
as extending to cases of this character, whenever the words 
of limitation are “son,’’ “child,’’ or issue, &c., instead of 
heir, the paramount intent of a testator may be carried into 
effect by executing the estate in the first taker. This con- 
struction, however, would render the statute anomalous. 

In certain cases it has been attempted to create a perpetual 
succession of life estates by way of executory trust in favour 
of unborn children, and more remote descendants. In such 
cases, under the cy pres doctrine or doctrine of approximation, 
the children when born may take estates tail,2 in order that 
the descendants of such unborn children may take derivatively 
through such children, as they cannot take by purchase on 
account of the rule against perpetuities. 

Where a testator attempts to create a perpetual succession 
of life estates in favour of children in esse and more remote 
descendants, the children may take estates tail under the cy 
pres doctrine, in order to carry into effect the general or para- 
mount intention of admitting the more remote descendants to 
take derivatively through the children, as those who were 


1 Jones v. Davies, 4 Bar. & Adol. 43. 
* See Humberston v. Humberston, 1 P. W. 332. 
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unborn children of persons not in esse, could not take by pur- 
chase on account of the rule against perpetuities, 

A testator! devised an estate to trustees, in trust to permit 
the devisor’s six children to receive one-sixth part each of the 
rents during their natural lives; and after their respective 
deceases, then to permit all of the children of such of his sons 
or daughter so dying, to receive the rents of such share or 
shares of him, her, or them so dying; and so in like manner 
from children to children; and in case any or either of his 
said children should die without leaving issue, then the rents 
belonging to such of his sons or daughters, should be received 
by the survivor or survivors. It was held, that the six chil- 
dren took estates tail, because the testator attempted what 
was impossible, to give an estate for life to unborn grand- 
children. He was not allowed so to advance to the creation 
of a perpetuity; but the court would do that which would 
approach nearest to his intentions. If the statute under con- 
sideration is construed to extend to cases of this character, the 
real intentions of the testator must be defeated in many in- 
stances. The existence of any arbitrary rule on such a sub- 
ject, can only tend to disappoint the intention which it has 
always been the policy of the courts to carry into effect with- 
out regard to particular and inconsistent provisions. 

The rule in Shelley’s case, far from being an arbitrary and 
technical maxim founded in feudal policy, was a beneficent 
rule of construction, by which the intention of parties to con- 
veyances has been sustained. 

It has always so been regarded by English judges, even 
when they have opposed its application in individual cases. 
In the great case of Perrin v. Blake,? lord Mansfield did not 
deny the justice of the rule as one of construction, whenever 
it was clear that the testator intended that the heirs of the first 
devisee should take by limitation. 

In the case of Perrin v. Blake, the testator declared in the 
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most distinct terms, that the tenants for life were not to exer- 
cise the power of aliening the estate, a power which could not 
have been restrained, had the estate been executed under the 
rule. It was on this ground considered as clearly the inten- 
tion that the heirs should take as purchasers. 

Since the abrogation of the rule in the state of New York, 
however apparent it may be that the heirs were intended to 
take by descent and not by purchase, that intention cannot 
be sustained, because it is thwarted by an arbitrary rule the 
reverse of that in Shelley’s case, and which is inflexible be- 
cause declared by statute. This statutory rule is independent 
of the intention, unlike the rules of the common law, which 
are founded upon the intention, and are only adopted with a 
view to its support. 





ART. V.—TREASON. 


CAN THE CRIME OF TREASON BE COMMITTED AGAINST ONE 
OF THE UNITED STATES? 

The question, whether treason is a crime against a state or 
the United States, involves rather the rights and privileges of 
the citizen, than a contest for power between the two govern- 
ments. 

The states of this Union and the United States, are in some 
respects distinct and independent sovereignties. They are 
such in relation to the powers of government. The powers 
of the state government are indefinite and incapable of enu- 
meration; the powers of the government of the United States 
are only such as are enumerated in the constitution; but in 
the exercise of the powers of sovereignty which the constitu- 
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tion has vested, whenever there is a conflict of authority, the 
government of the United States is of necessity supreme. 

The constitution of the United States provides that, 

1. Treason against the United States shall consist only in 
levying war against them, or in adhering to their enemies, 
giving them aid and comfort. No person shall be convicted 
of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. 

2. The congress shall have power to declare the punish- 
ment of treason; but no attainder of treason shall work cor- 
ruption of blood or forfeiture, except during the life of the 
person attainted. 

The constitution of the United States, emanating from the 
people, invests the government with nationality. It gives to 
congress the power to declare war, to raise and support armies, 
to provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions; and it 
is made the duty of the United States to guaranty to every 
state in the Union a republican form of government, and to 
protect each of them against invasion and against domestic 
violence. 

It is therefore a portion of the sovereign power of the 
United States, to suppress a war levied within a state, and to 
protect the state and its government against domestic violence 
as well as foreign invasion. 

Whenever a war is levied against the people of a state, the 
United States are of necessity, a party to that war, and if they 
who levy war, owe allegiance to the United States, they are 
guilty of treason. If the same offence constitutes treason 
against the state government, the crime would be withdrawn 
from the cognizance of the government of the United States; 
the law of the state must yield therefore to the supremacy of 
the laws of the United States, in all cases where it is made 
the constitutional duty of the federal government to interpose 
for the protection of a state. 

But the character of the offence does not depend upon the 
28* 
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protection due from a distinct sovereignty. The people of 
the United States, individually, owe allegiance to the general 
government. Treasonable acts of war can never be commit- 
ted except against citizens who are also in allegiance to the 
government of a state. The occupation of the soil of a state 
for warlike purposes, is an aggression upon the sovereignty of 
the United States, and there is no way except through a state, 
that the United States can ever be invaded or attacked. 

If the rebels are traitors to a state, they are also traitors to 
the United States; and all the evil consequences of the crime 
affect the general government, and not merely the state sove- 
reignty. 

But there may be treason against a state government, 
which is not merged in the crime against the United States; 
and the distinctions upon which it depends we propose to 
consider. 

The possibility of such a crime against a state government 
is contemplated by the constitution of the United States. It 
is provided, “that a person charged in any state with ¢reason, 
felony or other crime, who shall flee from justice, and be found 
in another state, shall, on demand of the executive authority 
of the state from which he fled, be delivered up, to be re- 
moved to the state having jurisdiction of the crime.’”! 

In England, there are two great classes of treason, the one 
relating to the mind, the other to external acts. 

The statute of 25 Edw. III. is the foundation of the law on 
this subject. It provides, that compassing or imagining the 
death of the king, shall be punishable as treason, and that it 
shal] also consist in levying war against the king within his 
realm, and in adhering to his enemies. 

Under the constitution of the United States, the levying of 
war and adherence to the enemies of the United States, alone 
constitute treason, and not the criminal purpose of the mind. 

The constitution of the United States comprehends within 
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the definition of treason, only those substantive acts which 
tend to the subversion and destruction of its government; a 
conspiracy to subvert and destroy the government is not trea- 
sonable. A forcible attempt to subvert the government of a 
state implies acts of hostility to the people of the United States, 
but a conspiracy to subvert a state government, is not an of- 
fence against the United States, and cannot be treated as 
acrime against its government. 

If it had suited the genius of our laws, the several states 
might properly have punished as treason the compassing or 
imagining the subversion of their governments, or the death 
of the individuals of which they are constituted. 

All those artificial acts of treason—such as counterfeiting 
the securities of the state, which in England have been con- 
sidered as amounting to this crime, because they endangered 
the welfare of community, are simply aggravated violations 
of the municipal law of the state, within which, they are 
committed. 

There is another class of offences in England, the criminality 
of which consists in the external act, which are in violation of 
the municipal law of a state, and which are not committed 
with the intent to subvert the government of the state. Such 
are trespasses and aggravated riots in resistance of the law, 
with-a view to procure a change in the administration of the 
laws, or to attain some general and unlawful object. In the 
case in Kelyng,! an insurrection with the avowed design to 
pull down all houses of ill fame, was treated as a levying of 
war against the king. In another case, an insurrection for 
the purpose of destroying all inclosures was regarded as trea- 
sonable; the universality of the design, says Blackstone? 
making it a rebellion against the state, an usurpation of the 
powers of government, and an insolent invasion of the king’s 
authority. The intention of the parties in these cases, to re- 
sist and oppose the administration of the law, aggravated a 
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riot into a rebellion against the authority of government. So 
in a case! where there was an insurrection to pull down dis- 
senters’ meeting houses, one who joined the rioters was in- 
dicted for compassing open war, insurrection and rebellion, 
and that he traitorously did Jevy open war against the queen, 
and was convicted of high treason. It appeared upon the 
trial of the prisoner, that the rabble who had attended Dr. 
Sacheverel on his trial, from Westminster to his lodgings in 
the temple, continued to gather a short time in the king’s 
bench walks, crying, among other cries of the day, down with 
the presbyterians. The presbyterians and other dissenters 
were under the protection of the laws, and the multitude had 
been inflamed by the conduct and preaching of Sacheverel to 
open and rebellious resistance to those laws. The cry became 
general, down with the meeting houses, and some thousands 
immediately moved towards a meeting house of Mr. Burgess, 
a protestant dissenting minister; the defendant Damaree, a 
waterman in the queen’s service, and in her livery and badge, 
put himself at the head of them, inciting the multitude to des- 
troy the meeting houses. After demolishing one meeting 
house, they agreed to proceed to the rest of the meeting houses. 
And hearing that the guards were coming to disperse them, 
they agreed for the greater despatch to divide into several 
bodies, and to attack different houses at the same time. Many 
houses were that night in part demolished, and the materials 
burnt in the street. 

Upon the trial of Damaree, all the judges present were of 
opinion that the prisoner was guilty of the high treason 
charged upon him in the indictment, because here was a rising 
with an avowed intention to demolish all meeting houses in 
general, and this intent they carried into execution as far as 
they were able. 

In the case cited from Kelyng, the object of the insurrection, 
was to destroy houses which were maintained in defiance of 
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law, but in the case of Damaree, the purpose was to destroy 
meeting houses, which, by the toleration act were taken under 
the protection of law. The object of the insurrection was 
general, and the authority of the government which in one 
case prohibited the offence, and adininistered punishment, and 
in the. other protected the enjoyment of a right, was set at de- 
fiance, and there was an attempt to render the law ineffectual, 
by numbers and open force. 

On the trial of Purchase,! who was also indicted for joining 
in the insurrection to demolish the meeting houses, it did not 
appear in evidence, that he had any concern in the original 
rising, or was present at the pulling down any of the houses, 
or any way active in the outrages of that night, but it appeared 
that he came up to the fire, where the materials of one of the 
meeting houses were burning, and with his drawn sword in 
his hand, encouraged the rabble in what they were doing, 
and incited them to resist the guards, who were just then come 
to the fire in order to disperse the multitude. He also as- 
saulted the commanding officer with his drawn swofd, and 
otherwise resisted the attempt to disperse the multitude. 

In this case, the jury by the direction of the court, found a 
special verdict, and a majority of the judges resolved that the 
prisoner, Purchase, was guilty of high treason in levying war 
against the queen. 

Parker, lord chief justice said : “ when a multitude is assem- 
bled and force used, not for any private end or revenge, but 
upon a pretence which is public and general, it has in all 
ages been adjudged a levying war against the crown, and 
high treason, as if a multitude assemble with an intent, and 
actually with force attempt, 

“To remove evil counsellors; lay violent hands on a magis- 
trate; to alter laws; set price on victuals; surprise a privy 
counsellor; expulse strangers; make reformation; inhance 
salaries or wages; pull down inclosures, if the design be gen- 
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eral, and not only for a private revenge; to redress a private 
injury ; break prisons generally ; pull down bawdy houses,” 

Trevor, chief justice, Powell j., and Price, baron, were of 
opinion, that upon the facts found, the prisoner Purchase, 
was not guilty of the charge in the indictment. These are 
cases of constructive treason. The levying war, consisted in 
a resistance to the king’s authority, in circumstances which 
show that there could have been no view whatever, to the 
destruction of the government of the king, but merely oppo- 
sition to the supremacy of the laws. 

It is to be observed, that in all these cases of constructive 
treason, the actual levying of war is necessary to constitute 
high treason, under circumstances that could have no tendency 
to touch the life of the king—though if the object is to destroy 
the sovereign power, or to depose the king from the exercise 
of it, a mere conspiracy to levy war for such purposes is high 
treason. In sir John Friend’s case,' lord Holt said, “there may 
be war levied without any design upon the king’s person, 
which if actually levied is high treason, though purposing and 
designing levying such a war is not so: as for example, if 
persons do assemble themselves and act with force in oppo- 
sition to some law, and hope thereby to get it repealed, this 
is a levying war and treason, though the purposing and de- 
signing of it is not so. So where they endeavour in great 
numbers, with force, to make reformation of their own heads, 
without pursuing the methods of the law, that is a levying 
war, but the purpose and designing is not so. But if there be 
a purpose and design to destroy the king, and to depose him 
from his throne, which is purposed and designed to be ef- 
fected by war that is to be levied, such a conspiracy and 
consultation to levy war, for the bringing this to pass, is an 
overt act of high treason.” 

In those cases, where the object of a levying war is com- 
patible with the maintenance of government, a conspiracy to 
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levy such a war, cannot involve a purpose and design to 
destroy the government; it is simply a conspiracy to resist 
the laws, which is a misdemeanor, though not treasonable. 

When there is a rising in resistance to the laws, for a 
general purpose, the overt act of resistance is independently 
of the intention, merely a riot. There is, to some extent, a 
recognition of the authority of government. The design is to 
control or perhaps intimidate the government, but not to over- 
throw it. There is.a resistance to particular laws, but not 
an attempt to subvert the law making power. In the United 
States, there may be an organized opposition for a general pur- 
pose, to the law of a state, or such a resistance within a state, 
to the laws of the United States, whilst the general authority 
of the respective sovereignties is fully acknowledged. 

In the case of the United States v. Mitchell, the defendant 
was indicted for levying war, by a treasonable resistance to a 
law of the United States, within the state of Pennsylvania, 
As he had with a great multitude of persons, resisted the exe- 
cution of a law of the United States, with the general purpose 
of defeating the law, it was decided that he was guilty of 
treason. The character of a treasonable riot, depends upon 
the intention. It may be designed to overawe congress, then 
it is a national offence. Or such a riot may be excited 
against a state government, then it is an offence against the 
state. In treasons of this class, although the crime consists in 
the overt act, its character depends upon the intention. As 
long as the resistance to the government, though for a general 
and treasonable purpose, is made with a recognition of the 
supremacy of the government, it constitutes an offence which 
is determined by the purpose and design. But for the inter- 
ference with the powers and action of government, it would 
be merely a crime against the public peace. 

Viewed in this light, it is apparent that a riotous and tu- 
multuous rising within a state, which is aggravated into the 
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crime of treason, by an intent that strikes at the administra- 
tion of the laws, though the government itself is acknow- 
ledged, is a crime against the state government, essentially 
the same as a riot, a breach of the peace, or any other offence 
against the internal policy of a state. 

If the parties engaged in a riotous assemblage to demolish 
the churches of any religious sect, have a general design in so 
doing to resist the law which tolerates them, they are guilty 
of treason against the state where the overt act is committed; 
for the act itself regarded apart from the intention, is a breach 
of the peace, and an offence against the state sovereignty. So 
if combinations within a state, formed for the general purpose 
of resisting the laws which enforce collection of debts, or the 
payment of rents, are guilty of an overt act of resistance to 
the officers of the law, the breach of the peace is by the in- 
tent magnified to the crime of treason, of which the courts of 
the state have alone cognizance. 

The circumstance which marks constructive treason is, that 
resistance to the law is accompanied with general subordina- 
tion to the government; if hostility to the government is 
avowed, and if the measures of the insurgents show an inten- 
tion to subvert the existing government, they are guilty of an 
offence, which in its strictest sense is high treason. In the 
case of Blount,! the intention was to procure a change of laws, 
by intimidating the queen. In order to effect their object, the 
insurgents got possession of the queen’s person, and it was 
decided that the intent was substantially to depose her. 

Lord George Gordon,? by assembling a great multitude of 
people, and encouraging them to surround the two houses of 
parliament, and commit different acts of violence, particularly 
burning the Roman catholic chapels, had endeavoured to 
compel the repeal of an act of parliament. Lord Mansfield 
stated to the jurors that it was the unanimous opinion of the 
court, that an attempt by intimidation and violence to force 
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the repeal of a law, was a levying war against the king, and 
high treason. But if the prisoner had actually compelled par- 
liament and the king to submit to violence, he would have 
been guilty of a very different species of treason. The act 
would have amounted to a deposition of the king, and to the 
destruction or suspension of the authority of parliament. 

In England the distinction is important, only because, a 
conspiracy to commit an act of constructive treason, is simply 
a misdemeanor. 

In the United States, as we maintain, upon this distinction 
depends the question whether a treasonable act is a national 
or a State offence. 

If, for the purpose of procuring a change in the constitution, 
or the laws of a state government, the legislature is forcibly 
deprived of its authority for a single hour, by an act amount- 
ing to levying war, the insurgents are guilty of a crime which 
directly affects the sovereignty of the United States. In the 
case of Hardy, lord chief justice Eyre said, in his charge to 
the jury, “if the powers of the government are usurped for a 
particular purpose and to a particular extent, the king to that 
extent is deposed. The kingly authority is gone in that in- 
stance, and to the extent to which such usurpation may reach. 
Attacks upon the executive government are of a very differ- 
ent character. They are a resistance to the laws but not an 
overturning of the laws, for unless they succeed to the extent 
of destroying the laws themselves, the laws will have energy 
enough to defend themselves, and to bring the authors of vio- 
lence to punishment; but if the laws themselves are gone for 
one moment, the whole government is gone.”’ 

So in one of the United States, if the powers of the govern- 
ment are usurped for a particular purpose, and to a particular 
extent, the legislative authority is to that extent destroyed, to 
which the usurpation may reach. A resistance to the laws 
of a state, is not an overturning of the laws; but if a resist- 
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ance to the laws and constitution of a state succeeds to the 
extent of destroying the state government, so that the laws 
themselves are subverted for a moment, the government of 
the state is gone, and the usurped authorities are exercised in 
hostility to the government of the United States. 

When an insurrection is made for the purpose of destroy- 
ing the government of a state, the levying war for such a pur- 
pose is not constructive treason. It is treason within the 
letter of the constitution. 

In determining the character of an insurrection for the 
avowed purpose of subverting government, the only consider- 
ation to be regarded, is the fact of levying war; and if the 
tendency of hostile acts on the part of the insurgents is to sub- 
vert the government, their ultimate views are not considered. 
Their design may be to modify the powers of government, to 
reconstruct the edifice which it is their aim to demolish, and 
to found new, and more liberal institutions upon the supposed 
rights of man; but in reference to this question, the only inten- 
tion which a court of law is permitted to consider, is that 
which the fact implies. 

A levying war against a state, to subvert its government, 
for the purpose of reforming its constitution and laws, is 
the same offence against the United States, as if war was 
levied to detach the state from the confederacy, or for the 
purpose of annihilating all organized government. 

All possible consequences of hostile proceedings in violation 
of the duties of allegiance, are to be taken into consideration, 
in determining the question of guilt, and the nature of the 
crime. 

To conspire to imprison the king by force, and move 
towards it by assembling troops, is an overt act of compassing 
the king’s death, and is a strong presumption of something 
worse intended than the present force, it being an old observa- 
tion, that there is generally but a short interval between the 
persons and the graves of princes. 
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Ii has been adjudged that he who intended by force to pre- 
scribe laws to the king, and to restrain him of his power, in- 
tends to deprive him of his crown and life, and that the law 
construes every rebellion to be a plot against the king’s life, 
and a deposing him, because a rebel would not suffer that 
king to reign and live who will punish him for rebellion. 

To levy war against a state, for the subversion of its gov- 
ernment, involves the intent to subvert the government of the 
United States, because it is the constitutional duty of the 
government of the United States to suppress the rebellion. 
The insurgents contemplate the necessity of putting them- 
selves in array against the United States, and if they levy a 
successful war against the general government, the result must 
be its overthrow. It cannot be presumed that the rebels 
would suffer that government to continue, which would 
punish them for rebellion. 

In every case where war is levied against a state, by its in- 
surgent citizens, the intention is not only to overthrow the 
government of the state, but to oppose the forces of the United 
States, which may be brought against them, and to peril 
the existence of its sovereignty upon the hazards of a con- 
flict. 

When war is thus levied against an integral portion of the 
United States, there are no ingredients wanting to constitute 
the offence a crime against the confederated sovereignty. 

If the government of the United States is overthrown, 
within one of the states, it must be effected by a subversion of 
the state government. Whilst the government of the state is 
maintained, the constitutional functions of the general govern- 
ment may be performed directly under its own authority, or 
indirectly through the instrumentality of the state government. 
If however, the government of a state is subverted by a rebel- 
lious force, the authority of the general government is at an 
end. The state is occupied by a force, with which the United 
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States are only in relations of hostility. The only legislative 
authority of the state, which the government of the United 
States can recognise, are those which have been subverted. 
Within the state thus occupied, the constitution and laws of 
the United States must cease to operate, and the jurisdiction 
of the government is as effectually suspended, as if the state had 
been subdued by a foreign invader. A levying war, there- 
fore, to overturn the government of a state, necessarily implies 
the intention to overturn the government of the United States 
within that state. If the state is in the possession of rebels, 
who have subverted all organized government, there the 
government of the United States can have no existence. 

An act of war directed against a state, is war against the 
United States, because the state is a portion of the nation. A 
foreign power may have the intention to confine its warlike 
aggressions to a part of the confederacy, but the paramount 
government is necessarily affected by the aggression, and war 
exists against the United States. Such is the result, because 
insult and hostilities though aimed at a particular state, extend 
to the aggregate government, and affect the whole nation. So 
when individuals within a state, and who owe allegiance to 
the government, levy war against the state, for the subversion 
of its government, whatever may be the intention of the 
aggressors, war exists against the United States. 

War against the state, in the fulfilment of treasonable de- 
signs, cannot exist without affecting the whole confederacy, 
in the same manner as a hostile invasion by a foreign force. 
The intention of the aggressor, to effect certain results, which 
shall be confined to a state, though subversive of its govern- 
ment, is immaterial. The fact of levying war for such a pur- 
pose, implies a treasonable design against the paramount 
power. 

If an organized band of men puts itself in hostile array 
against all opposers, the intention of the parties thus arrayed, 
to accomplish some public object, does not qualify the crime. 
If the intention is, to do that which constitutes the overt act, 
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they are guilty of treason. Then, suppose this hostile array 
is without any object, except resistance to the government, 
war exists ; and hostilities are directed against the people of 
the United States. Asa sovereignty, the United States are 
affected by hostile aggressions, in the same manner as if the 
state governments did not exist. As every citizen of a state 
is also a citizen of the United States, allegiance is due on 
the one hand, and protection on the other. So far as the in- 
surgents within a state prevail, they occupy the soil of the 
United States, in declared hostility. Within the territory 
occupied, the jurisdiction of the United States is at an end. 

Though the sovereignty of the United States is limited in 
relation to its powers, its jurisdiction pervades the whole 
Union, and embraces every citizen, and the entire mass of 
property ; every act of hostility therefore, against the people 
of a state, is an aggression against the United States. When 
war is levied within a state, without any declared intention, 
on an indictment for treason against the United States, the 
overt act unexplained, is sufficient to warrant a conviction. 
Hostilities which are general, verillis explicatis, and with a 
force arrayed against all opposition, are yrima facie, directed 
against the United States. Ifa force is levied for the purpose 
of resisting the laws of a state, and not with the design of 
overthrowing iis government, it may be shown that the war 
is not general, that it is levied for a purpose consistent with 
the continuance of government, and not for its subversion. 
Hostilities which constitute treason against a state may exist, 
but the intent which distinguishes constructive treason from 
actual war, must be shown. 

When war is levied against the people of a state, for the 
subversion of its government, by traitors within the state or 
enemies without, it is not within the discretion of the govern- 
ment of the United States, to withdraw from the contest. If 
from’ the very nature ef the case, hostilities were not 
directed against the people, the dominions, and the govern- 
ment of the United States, by the constitution of the United 
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States, the insurgents are at once placed in a state of direct 
hostility with its government. The general government super- 
sedes that of the states, in all those cases where its functions 
are required to be brought into exercise. The question of 
war and peace is exclusively within its control. It may treat 
with the rebels, and punish or pardon the offenders. 

When the government of the United States makes a requi- 
sition of force from the state, the people of the state and its 
military force, acts in subordination to the executive of the 
United States, who controls and directs the power of the state 
as a portion of the United States, 

An attempt to suppress the insurrection may fail, and the 
war may extend to other states. 

An act of war, the design of which is to subvert a state 
government, may be attended with the most fatal conse- 
quences to the United States. The tendency is to establish a 
hostile state within the confederacy. If such a hostile govern- 
ment is established, the war which the United States are 
bound to sustain with it, may, in its vicissitudes, involve other 
states and the whole country, and in its results may be sub- 
versive of the government of the United States itself. When 
there is a hostile gathering within a state, though in the first 
instance the operations of the insurgents-may be directed 
against local authorities; in the natural progress of events, 
they must come in collision with the arms of the United 
States. War is then actually levied against its government. 
When the insurgents are in actual conflict with the forces of 
the United States, they are within the very letter of the con- 
stitution, and aiming a blow at the existence of the govern- 
ment. 

It is to be observed, that in such cases, the United States 
do not come into the war as allies. Collision with its arms is 
not an unforeseen consequence, but that result is inevitable. 
Even if war against any portion of the United States, did not 
from the nature of its sovereignty, constitute hostilities against 
the nation, as the constitution makes it the duty of the general 
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government to preserve the inviolability of each state, against 
violence from within as well as from without, the United 
States are a party to the war from the moment that it is 
levied. The government of the Union is not invoked as a dis- 
tinct power. It is a party to the war for the protection and 
defence of its own sovereignty ; and because the sovereignty 
of the nation is involved in the contest, the forces and power 
of a state which is assailed, are rendered subordinate to the 
authority of the general government. 

A conflict with the military power of the United States is 
within the immediate contemplation of rebels, who levy war 
against a state. It is one of those certain consequences, which 
result from the relation of the constituent members of a gov- 
ernment to its general head. 

In respect to the pervading character of a paramount 
national sovereignty, and the nature of crimes which are 
aimed at a part of the confederacy, but affect the nation it- 
self, the United States are to be regarded as if constituting a 
consolidated government. However distinct the state sove- 
reignties may be, in relation to the powers of government, 
hostilities against one of the confederated states, like war 
against a colony, a province, a palatinate, or a principality, 
owing allegiance and fealty to a sovereign head, whose 
power pervades the whole and is paramount in dominion, 
constitute war against the general sovereignty. 

Robert Watt! was indicted in Scotland, for compassing the 
death of the king, and the overt act was the calling of a con- 
vention in Scotland, to effect a change in the government. 
He was found guilty of treason, and executed, because an at- 
tempt to make the change contemplated in the government, 
founded on the rights of man, would have made resistance on 
the part of the king an absolute duty, and in making that 
resistance he might have lost his life. For the same reason, 
when war is levied to subvert the government of a state, 
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because the United States are required by the constitution to 
make resistance, and to protect existing authorities within the 
state, the government of the United States is itself endan- 
gered, and treason is committed against the paramount 
sovereignty. 

Undoubtedly, if the question is considered apart from the 
relations of the state and the federal government, an act of 
war, for the subversion of a state government, is treasonable 
against the state; but the same offence constitutes treason 
against the federal government, and the crime against a part, 
is atone for by the punishment inflicted for the offence against 
the general sovereignty. The general government does not, 
as in certain other cases, supersede the state government, by 
reason of a delegated jurisdiction. The subject of treason is 
within the jurisdiction of each sovereignty, and it is compe- 
tent for each, to make full provision for the punishment of 
the crime. But the citizen, who owes a double allegiance, 
cannot be twice punished, or put in peril, for the same of- 
fence. The crime which was commiited against a state, 
tends also to the destruction of the confederacy. The laws 
of the state provide for the punishment of the crime against 
its own sovereignty. The laws of the United States pro- 
vide for the punishment of the offence, not only as a crime 
against the state, but also as committed against the govern- 
ment of the nation. 

The power of the state is maintained. Its sovereignty is 
not diminished; but the accused pleads within its jurisdiction, 
another liability which constitutes a personal exemption. 

It might however, be maintained, that the sovereignty 
of the general government entirely supersedes that of the 
states, in relation to subjects within the jurisdiction of the 
former. What is sovereignty? In its true sense it implies in- 
dependence and superiority. There is, however, no actual 
independence of the states, in relation to the United States; 
but the supremacy of the latter, is absolute in all cases where 
the constitutional powers of the government are exercised. 
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Sovereignty, implies not only independence, but absolute 
powers of government; but neither the United States nor the 
state, can exercise such powers. As one whole, the states 
and the United States may-exercise full powers of govern- 
ment. Before the adoption of the constitution of the United 
States, the states were independent governments, capable of 
exercising every power of sovereignty; but so far as those 
powers were withrawn, and delegated to the government of 
the United States, their sovereignty was diminished. The de- 
gree in which the sovereignty of the states is affected by the 
constitution of the United States, is measured by the extent 
of those enumerated powers, which cannot be concurrent, and 
in their exercise necessarily supersede those of the states. 

The application of the term sovereign, to the government 
of the states, is an erroneous use of language, and has a ten- 
dency to confound ideas. In almost all discussions relating to 
the state governments, from this perversion of terms, an un- 
founded assumption has been made, which has tended to false 
conclusions. 

The constitution of the United States provides that con- 
gress shall have power “to provide for calling forth the mi- 
litia, to execute the laws of the Union, suppress insurrections, 
and repel invasions ;” and “to provide for organizing, arm- 
ing, and disciplining the militia, and for governing such part 
of them as may be employed in the service of the United 
States.” How can a government be sovereign in any just 
sense of the term, whose army is under the control of another 
government, which is empowered to organize, arm, and dis- 
cipline it ? 

The proper mode of regarding the two governments is, as 
exercising the distributed powers of one entire sovereignty. 
From the nature of the case, the general government must 
have exclusive jurisdiction of all crimes which are committed 
against the whole people of the United States; and from juris- 
diction of the same offence, as constituting a crime against a 
portion of the people, the governments of the states must be 
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excluded. In speaking of the conflict of state laws with the 
constitutional authority of the United States, in the creation 
and punishment of crimes which are offences against the 
United States, Mr. justice Story says: “Take the case of a 
capital offence, as for instance, treason against the United 
states: can a state legislature vest its own courts with juris- 
diction over such an offence, and punish it either capitally or 
otherwise? Can the national courts be ousted of their juris- 
diction by the trial of the offender in a state court? Would 
an acquittal in a state court be a good bar upon an indict- 
ment for the offence in the national courts? Can the offender 
against the letter of the constitution of the United States ‘be 
subject for the same offence, to be twice put in jeopardy of 
life or limb?’ These are questions, which it seems to me,” 
said the learned judge, “are exceedingly difficult to answer 
in the affirmative.’’! 

There is no principle on which an offence can be regarded 
as constituting a crime within the jurisdiction of a state, if the 
same offence is a crime against the national sovereignty, for 
there is then not only an identity in respect to the offence, but 
also in respect to the sovereignty against which it is comit- 
ted. Regarded as a crime against the state, it is punished as 
such, though it is also a crime against every other state in the 
Union, and therefore within the jurisdiction of the national 
courts. If the United States courts have jurisdiction of the 
person of the offender, it is necessarily exclusive, and the pun- 
ishment of the offence is withdrawn from the inferior juris- 
diction. It extends to pardon as well as punishment, and a 
pardon from the executive of the United States, purges the 
crime which has been committed against the people, by levy- 
ing war against a portion of the Union. 

It is true, as was said by Mr. justice Johnson in the case 
cited, that the laws of the United States have made many 
offences punishable in their courts, which were and still con- 


* Houston v. Moore, 5 Wheat. R. 75. 
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tinue punishable under the laws of the states. But it will be 
found, on examination, that those offences do not constitute 
the same crime in each jurisdiction. Counterfeiting the cur- 
rent coin of the United States, is punished by the act of con- 
gress of April 21, 1806, in which the right of the state to 
provide for the punishment of the same offence, is expressly 
recognised and preserved. But the offence of counterfeiting 
the current coin of the United States, which is issued under 
its impress and with its sovereign authority, constitutes a dis- 
tinct offence, from the crime, regarded as a forgery with an 
intent to defraud individuals. The same facts may constitute 
two crimes, one against the sovereignty whose coin is de- 
graded, the other the crimen falsi between individuals, which 
is cognizable alone in the state jurisdiction. 

If the crime of counterfeiting the public coins, had been 
made as in England, treason by statute, it would have been 
indivisible in its nature, and could have been indictable only 
in one jurisdiction. 

The crime of robbing the mail on the highway, which is 
made punishable under the laws of the United States, if cog- 
nizable as highway rcbbery under the state laws, is so be- 
cause the offence constitutes two crimes which fall within 
different jurisdictions. ‘The facts which form the offence of 
robbing the mail, may be separated into distinct offences. 
One against the government under whose authority the mail 
is established, the other, against the government under whose 
jurisdiction fall all crimes which are committed against pro- 
perty and persons. Bvt an offender is not liable to be twice 
put in jeopardy for the same crime. There may be sucha 
distribution of jurisdiction as to enable the courts of the United 
States to take cognizance of a portion of the facts constituting 
the offence, whilst the common law crime is left to the state 
courts. It would be in violation of a cardinal principle of 
justice, if an offence single in its nature, was made to consti- 
tute the same crime against two sovereignties. If in the cases 
cited, the courts of the state and of the United States, have 
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each jurisdiction of the same offence, it is because it is in its 
nature divisible, and a crime against each government. 

In the case of Houston v. Moore, it was indeed decided, 
that the state courts might take jurisdiction of delinquencies 
against the militia laws of the state, in cases where the United 
States had not legislated, but it was also decided, that con- 
gress might confer jurisdiction on this subject, on the United 
States courts, which would be exclusive. 

It was said in that case that congress had power to provide 
for organizing, arming, and disciplining the militia; and that it 
was presumable the framers of the constitution contemplated 
a full exercise of all those powers; though if congress declined 
to exercise them, the states might fully exercise such powers; 
that congress had provided for all these subjects, and that 
therefore the states were excluded from concurrent legisla- 
tion, although the laws of the state governments and of con- 
gress were not in terms, or in their operation, contradictory 
and repugnant to each other. The court were of opinion, 
that if the people had bestowed certain powers on congress, 
which has legislated within the scope of them, they could not 
be subjected to the operation of two laws upon the same sub- 
ject, dictated by the wills of distinct legislatures; that it might 
be the will of the paramount government to omit legislation, 
and that the design to exclude other legislation was to be dis- 
covered as well by what was not declared as by what was 
expressed. “Congress,” said Mr. justice Washington, “has 
declared that the punishment for disobedience of the act of 
congress, shall be a certain fine; if that provided by the state 
legislature for the same offence, be a similar fine, with the 
addition of imprisonment or death, the latter law would not 
prevent the former from being carried into execution, and 
may be said therefore not to be repugnant to it. But surely 
the will of congress is nevertheless thwarted and opposed.” 
The learned judge admits that the same legislative body may, 


15 Wheat. R. 1. 
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by different laws, impose upon a person for the same offence, 
different and cumulative punishments. There is in sucha 
case, no opposition of wills, as where the laws emanate from 
distinct, co-ordinate bodies. 

The constitution and laws of the United States have defined 
the crime of treason, have provided for its punishment, and 
have declared and limited, the legal consequences resulting 
from conviction. It is declared that the punishment for trea- 
son shall be death, and that the consequences of attainder of 
treason shall be limited to the life of the person attainted. 
Can the state legislature provide that the same offence shall 
be punished by fine and imprisonment? Or may the execu- 
tive of the state pardon the offender? He cannot, upon the 
principle announced by Mr. justice Washington, be subjected 
to the conflicting wills of two distinct legislatures. 

The provision of the constitution of the United States, that 
no person shall be twice put in jeopardy of life or limb, was 
declaratory of a great principle, which is more extensive than 
the maxim announced. No person is liable to be put in jeo- 
pardy twice for the same treasonable offence, though convic- 
tion on the second trial shal! subject him to fine and imprison- 
ment instead of capital punishment. 

If the crime has been committed against the whole people 
of the United States, although the same offence constitutes a 
crime against a single state, conviction and punishment within 
the state jurisdiction, does not atone for the crime against the 
more extended sovereignty, and delinquents are liable to be 
twice tried and punished for the same offence, contrary to the 
principles of the common law and the genius of our govern- 
ment. 

If delinquents against the government of the United States, 
are for the same offence against a state, subject to the juris- 
diction of the state courts, it would seem to be impossible, as 
was observed by Mr. justice Story in the case cited, for the 
president effectually to pardon the offence, for if the offence 
can be regarded as constituting distinct crimes, within the dif- 
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ferent jurisdictions, the pardoning power of the state can alone 
purge the offence. 

The true doctrine on this subject, and the reason on which 
it is founded, is stated truly by Mr. Edward Livingston, 
in the penal code prepared by him, for the state of Louisiana. 
In that code (section 109), it is declared, that no legislative 
provision on the subject is considered necessary, “as by the 
nature of the union between the different states, the levying 
of war against one state is a levying of war against the whole, 
and the constitution of the United States has made that act 
treason, and vested the cognizance of the crime in the courts 
of the United States,”’ 

The learned jurist contemplated only such cases of levying 
war as were attended with an actual and not merely con- 
structive intention to subvert the established government— 
such as were designed to overthrow the government of the 
United States, within a state, by destroying the government 
of the state itself. Aggravated riots, raised for the purpose of 
intimidating a state government, controlling its operations, or 
usurping its functions, for a limited object, though they con- 
stitute constructively treason against a state, are not of that 
class of offences, which strike at the sovereignty of the whole 
people of the United States, and which, from the nature 
of the Union, are therefore crimes against the nation. 

Neither had he in view that other class of treasons, which 
consist entirely in the intention of the mind, viz. the com- 
passing the death of the officers of government. 

Undoubtedly, it is competent to the states to protect those 
who administer the functions of government from destruction, 
and the crime which is implied in such an intent, affects only 
the state, and not the people of the Union. A conspiracy 
which aims only at the destruction of individuals, who dis- 
charge legislative or executive functions, within a state, even 
if carried into effect, does not necessarily subvert the consti- 
tution and laws of the state, and if they have vitality, the 
functions of government may be restored. 
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There is nothing in the nature of the Union, which should 
render such a conspiracy treason against the United States; 
and as the constitution only makes the act of levying war 
treasonable, to the states is reserved the cognizance of such 
acts of treason, as cannot affect the government of the whole 
people of the United States. 

Most of the states of this Union, retain in their statutes the 
ancient provisions, defining and punishing treason, which 
were enacted before the adoption of the federal constitution. 
Those laws were established for independent sovereignties, 
and were necessarily modified by a constitution of general 
government, which in relation to all offences against its na- 
tionality, consolidated the states into one sovereignty. 

By the statutes of the state of New York, it was enacted, 
that the following acts should constitute treason against that 
state. 2 


*1 R. L. p. 407, sect. 1. Revised Statutes, part 4, ch. 1, tit. 1, sect. 2, 

* In several cases, reported by Howell, Denman and other distinguished coun- 
sel contended with great earnestness, that the whole doctrine of constructive 
treason was unsupported by principle. It was however, decided by all the 
judges, that a forcible resistance to the administration of the laws for a gene- 
ral purpose, was treasonable. 

In Brandreth’s case, lord chief baron Richards said: “ Insurrections of this 
nature though not leveled directly against the person of the king, are yet an 
attack upon his regal office, and on the majesty of his government. They tend 
to dissolve all government, society and order, for the king is bound in duty to 
enforce the acts of the legislature, and to uphold the laws: any resistance, 
therefore, to this, must in its consequences extend to the endangering his person 
and government, by involving the state in a general destruction.” 

In the case of Walton, lord Ellenborough and Mr. justice Bailey were equally 
clear and decisive on this point. In Turner’s case, and in Weightman’s case, 
Mr. justice Dallas and Mr. justice Holroyd distinctly recognised the doctrine, 
and it is undoubtedly regarded as settled law in England. 

Levying war for the treasonable purpose of resisting the law was contem- 
plated in the New York statutes (see note to Revised Statutes, 3d vol. page 808); 
which is merely declaratory of the law as laid down by the court in the case of 
the People v. Lynch. (11 John. R. 549.) In that case, it is said that treason 
may consist in an open and armed opposition to the laws of the state. 
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1. Levying war against the people of the state, within the 
State. 

2. A combination of two or more persons by force, to usurp 
the government of the state, or to overturn the same, evi- 
denced by a forcible attempt made within the state to accom- 
plish such purpose : or, 

3. Adhering to the enemies of the state, while separately 
engaged in a war with a foreign enemy, in the cases pre- 
scribed in the constitution of the United States, and giving 
to such enemies aid and comfort in the state or elsewhere. 

The latter paragraph seems to have been modified in refer- 
ence to the constitution of the United States, but it contem- 
plates a state of things which is certainly impossible. How 
can the state be separately engaged in a war with a foreign 
enemy, when the war making power, and the treaty making 
power are vested by the constitution in the government of the 
United States. The inhibition of the states “to engage in 
war unless actually invaded, or in such imminent danger as 
will not admit of delay,’ does not imply the possibility 
that a state may be separately engaged in war, any more than 
the provision that no state shall enter into any compact or 
agreement, with a foreign power, justifies the notion that a 
state may under any circumstances, make a separate peace. 
A state may under circumstances of imminent peril, enter 
upon actual hostilities, without waiting for the action of the 
general government, but the first conflict of arms, involves 
the nation in war. A state cannot take a step towards hos- 
tilities, without employing the military force of the United 
States, for although to the states is reserved the authority of 
training the militia, it must be done according to the disci- 
pline prescribed by congress, and when in actual service, the 
militia is under the absolute control of the general govern- 
ment. 

The decision of the supreme court of the state of New 
York, in the case of the People v. Lynch,' to which the re- 


* 11 John R. 551. 
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visers of the New York statutes say in a note,! it was their 
intention to conform, appears to have been founded upon ill 
considered reasons. 

Lynch and others were indicted in a court of the state of 
New York, as traitors against the people of the state of New 
York, for adhering to and giving aid and comfort to the ene- 
my, during a war between the United States and Great 
Britain. The court were of opinion, that the offence did not 
constitute treason against the state, as Great Britain cannot 
be said to be at war with the state of New York, in its aggre- 
gate and political capacity. The state, say the court, “may 
under certain special circumstances pointed out by the consti- 
tution of the United States, be engaged in war with a foreign 
enemy.” 

But the constitution does not suppose a case in which a 
state may be separately engaged in war; and from the nature 
of the Union, such a state of things, as a war in which the 
state of New York in its “aggregate and political capacity,” 
is a party, cannot exist. 

The court were of opinion, that treason against the state, 
might be committed, “by an open and armed opposition to 
the laws of the state, or a combination and forcible attempt, 
to overturn or usurp the government.’’ Correctly under- 
stood, the doctrine of the court and the statutory provision 
which is founded upon it, is undoubtedly supported by prin- 
ciple. There may be, as we have endeavoured to show, an 
open and armed opposition to the laws of the state, amount- 
ing to a levying of war, which is treason against the state 
alone, because it is not accompanied with the intention to sub- 
vert the state government. The state may also provide that 
a combination or conspiracy to usurp the government, evi- 
denced by some overt act of force, not amounting to a levy- 
ing of war, and consisting merely in the criminal intent of 
the mind, shall constitute the offence of treason against the 


Revised Statutes, 3d vol. page 808. 
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state. But if the overt act by which the compassing or com- 
bination is evidenced, is such a levying of war within a state, 
against all constituted authorities, as to come within the pre- 
dicament of treason against the United States, the principle 
on which the case of the People v. Lynch was determined, 
conclusively shows, that it is exclusively an offence against 
the general government, and not cognizable in another juris- 
diction. : 

It is the practice in England, to found indictments for trea- 
son, upon the compassing merely—the criminal intention— 
though the overt act, by which it is evidenced, may be a 
levying war, which is in itself a substantive act of treason, 
But in one of these United States, if on the trial of an indict- 
ment for treason, in compassing or combining to effect the 
overthrow of a state government, it should appear, that war 
was actually levied to accomplish that object, it would be the 
duty of the court to dismiss the indictment; because the sub- 
stantive act of treason is cognizable in another jurisdiction, 
than the treasonable purpose, which may be a crime against 
the state sovereignty. 

Such a crime derives its character from the intention, and is 
to be measured by the intention, which was limited to the 
state sovereignty, and is only enlarged into a crime against 
the aggregate sovereignty, when the overt treasonable act, 
is directed against the people of the United States, as a 
whole. 

A mere conspiracy or combination to subvert a state gov- 
ernment, is criminal only within the sovereignty which has 
jurisdiction of the person; but when the evil thought passes 
beyond the act which simply evidences the intention, and 
treason takes the form of actual and general war, this is an 
offence, which from “the nature of the Umon,’’ is cognizable 
in the courts of the United States. Wherever the United 
States have power to prevent and suppress a crime, they must 
have jurisdiction to punish for its commission. 

The United States is bound to protect the states from hos- 
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tile aggression. In so doing, it does but guard and protect its 
own sovereignty. And all offenders against the govern- 
ment of the United States are punishable only within its juris- 
diction. 

In the case, ex parte Bollman and Swartwout, one of the 
counsel for the prisonerscontended, that it might have been their 
intention to revolutionize the territory of Orleans without 
levying war against the United States; but Marshall, chief 
justice, who delivered the opinion of the court, said, “a design 
to overturn the government of the United States in New Or- 
leans by force, would have been treason,’ although merely 
as a step to or a means of executing some greater projects. 

The celebrated expedition of Aaron Burr, was set on foot 
with the probable design to seize a portion of the territories 
of the United States, as a means of executing projects of hos- 
tility against the dominions of Spain. If Burr levied war 
within a state, for the purpose of revolutionizing the state, or 
any other state or territory, whatever were his ulterior designs, 
he was guilty of treason against the United States. This was 
manifestly assumed throughout, in the case of Bollman and 
Swartwout,' and on the trial of Aaron Burr.2 That individual 
was indicted for levying war against the United States, within 
the state of Virginia, and the only question was, whether he 
did actually levy war in that state, for the purpose of revolu- 
tionizing another portion of the United States. 

It was not pretended that he had any design to overthrow 
the government of the United States, except by effecting a 
revolution in the territory of Orleans, or by subverting the 
governments of some of the states. The prisoner was ac- 
quitted, because, though war was actually levied within the 
district where he was tried, under his guidance and direction, 
he was not actually present; and a constructive presence, 
there could not be, in cases of treason. 

The indictment charged the prisoner with levying war on 


14 Cranch R. 75. ® Burr’s Trial. 
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Blennerhassett’s island, in the district of Virginia, and one of 
the counts stated, that he proceeded from that island down 
the Ohio river, for the purpose of seizing New Orleans by 
force. 

The court was clearly of opinion, that a combination, 
violently to dismember the Union, was a conspiracy to levy 
war, and that the assemblage on Blennerhassett’s island in a 
warlike posture, was such a levying of war, if in point of 
fact, the parties who thus assembled entertained a treasonable 
purpose. The designs of the conspirators were vague, and 
would probably have been influenced by events. 

Suppose then, that the conspirators levied war at Blenner- 
hasset’s island—their rendezvous—intending to dismember it 
from the Union and from the state, and that they proceeded 
from that rendezvous on their expedition tc the territory of 
Orleans, intending to dismember that territorial government 
from the United States—how is such a treason distinguishable 
from the crime which is constituted by levying war within a 
state, for the subversion of its government? 

The nature of the criminal attempt to sever the territorial 
government from the United States, was considered by the 
court in the case of Bollman and Swartwout, and declared to 
be treason against the United States. 

In the charge to the grand jury which found the bil! against 
Aaron Burr, it was observed by the presiding judge, that an 
attempt by force to “dismember the Union,’ was treason 
against the United States; and certainly levying war against 
a state for the purpose of separating it from the Union, is not 
distinguishable from a like criminal enterprise against a terri- 
tory, or a colonial dependence.! 

The nature of the sovereignty of the United States, is the 


' The unlawful occupation of the island, considered apart from the expedition 
against the territory which was under the immediate government of the Unitéd 
States, was a levying of war and treason against the United States, of the same 
character with the demonstration against New Orleans, and was so treated and 
regarded by the court, in each of the cases cited. 
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same throughout the whole extent of the Union, whether com- 
posed of states or territories, and however jurisdiction and the 
powers of government are distributed. 

When a band of armed men, put themselves in array 
against government on Blennerhassett’s island, they would 
have been guilty of treason against Virginia, but for the 
Union. 

The forcible occupation of the island in denial of all au- 
thority, would have been treason against the state, if in rela- 
tion to this question, the sovereignty of the state had not 
become a constituent part of the aggregated sovereignty. 

The expedition against the territory of Orleans, would have 
been the same in character, as the treasonable array on the 
island; and the offence against the sovereignty of the United 
States, when directly administering the powers of govern- 
ment, the same in character, as if the state government had 
already been created. The nationality is the same, however 
the municipal authority may be administered. 

In this brief discussion, which relates to a subject of infinite 
magnitude and importance, we have had in contemplation 
certain cases of outrages, combinations in resistance of law, 
and an attempt by military violence, to subvert the govern- 
ment of one of the United States; and in relation to all of 
these cases, the important inquiry regards the character of the 
crime as an offence against sovereignty, and the cognizance 
and jurisdiction of the courts, In the state of Pennsylvania, 
certain persons have been indicted in the state courts for 
treason against the state, by levying war against its sove- 
reignty. 

The supposed treason consists in a resistance to the laws 
of the state which protect Roman catholics and foreigners, 
and in a combination to do various unlawful acts, in open 
resistance to the laws of the state, and in defiance of its 
authority. 

If these outrages rise to the dignity of treason—if, (except 
where attended by the crimes of murder and arson) they 
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constituted any other offence than that which lord Ellenbo- 
rough said, he hoped no attorney general would be found in 
his day to prosecute as treason (viz. a tumultuous riot)—they 
are clearly of the class of constructive treason, and offences 
against the sovereignty of the state, and not of the United 
States. 

In the state of New York, where a large amount of land is 
held in the relation of landlord and tenant, under laws 
which secure the rights of the one, and maintain the obliga- 
tions of the other, it is matter of notoriety that a combination 
has been formed to resist the laws of the state on this subject, 
and that the officers of the law, and the executive of the 
state, have been for years steadily opposed, by men who are 
combined, not to attain any individual or private object, but 
in the general purpose, to render the laws inoperative. This 
is treason within the spirit and letter of the statute which we 
have cited, and falls within the jurisdiction of the state 
sovereignty. 

In the state of Rhode Island, has occurred the case of actual 
war for the subversion of the state government—a treasonable 
array—vezillis explicatis. 

The leader of the military forces has been indicted in the 
supreme court of the state, under its statutes, for levying war 
against the state of Rhode Island; and having been convicted 
of the offence of treason against the state, has been sentenced 
to imprisonment for life, the highest penalty inflicted by the 
Statute. 

This, we maintain, is an offence against a higher sove- 
reignty, not thus to be tried nor thus to be expiated. The 
overt act, for which Thomas W. Dorr was convicted of trea- 
son against the state of Rhode Island, was levying war 
against all opposers, and an actual conflict, fagrante bello. 
His avowed intention was to subvert the existing govern- 
ment of the state. 

He was in an attitude of war with a portion of the people 
of the United States. Against his array, the militia of the 





TREASON. 349 





—_— 


state, which is a part of the military force of the United 
States, was called forth. His violent and forcible occupation 
of the soil of the state, was in derogation of all sovereign 
authority, and therefore hostile to the government of the 
United States. 

The rising of Dorr and his confederates, being an insurrec- 
tion against all established authority, it was the constitu- 
tional duty of the government of the United States to suppress 
it. He was therefore, at the commencement of the insurrection, 
in hostility with the United States. 

In defence of the institutions of the state of Rhode Island, 
and of the people of the United States within the limits of the 
state, the president in compliance with his constitutional duty, 
and on the requisition of the state government, detached a 
portion of the army of the United States, which with the 
whole military force of the state was in actual service, and 
under his authority as commander in chief. 

Against this authority, and the officers of the state govern- 
ment, as subordinate thereto, Dorr prosecuted his rebellion, 
and continued his treasonable array. Whether the interpo- 
sition of the president was rightful or otherwise, is quite im- 
material, for the question of intervention was entirely within 
his cognizance. 

The question of war and peace, whether in relation to fo- 
reign or domestic foes, was subject exclusively to the decision 
of the executive of the United States; and whether that deci- 
sion was founded upon erroneous considerations or not, it was 
conclusive, and determined the character of the violent mea- 
sures of Dorr and his confederates. When the president 
recognised his constitutional duty to suppress the insurrection, 
Dorr became involved in direct hostilities with the United 
States, even if the original rising can, from the nature of the 
case, be regarded as levying war against a portion of the 
aggregate sovereignty. 

On a trial for treason, the accused cannot be permitted to 
allege in his defence an intention other than that which his 
acts imply. 
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If such a defence had been open to Aaron Burr and his 
confederates, he might perhaps have shown that it was his 
purpose, to establish in his projected south-western empire, a 
pure democracy with all its supposed advantages—that he 
designed in a new state, the institutions of which were to be 
founded upon the rights of man, to recognise the general 
authority of the law and the supremacy of the constitution of 
the United States. 

Dorr cannot allege in his defence that it was his intention 
to establish in the state of Rhode Island, a constitutional gov- 
ernment, and that in levying war against the people of the 
United States, he had no intention to disaffirm the authority 
of the general government. His crime, if he is guilty of trea- 
son, consisted in levying war against the people of the United 
States, which is in itself a substantive act of treason. 

The defence of Dorr on his trial in the courts of the state 
of Rhode Island, proceeded upon the ground that he was in 
fact the governor of the state, and that as commander in chief 
of the military powers of the state, he levied war to sustain 
his rightful authority and the laws of the state. If this defence 
is capable of being sustained, he was not guilty of treason in 
either jurisdiction. 

Our argument proceeds upon the assumption, that war 
was levied to subvert the existing government of the state. 
Such an overt act constitutes the crime of treason against the 
United States. 





ART. VI.—INJUNCTIONS. 


THE FOUNDATION OF EQUITABLE INTERFERENCE BY INJUNC- 
TION FOR THE PROTECTION OF STATUTE PRIVILEGES. 

The remedy by injunction is not designed for the preven- 
tion of every injury to property however destructive. The 
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grounds upon which courts of equity proceed in administer- 
ing this relief, are peculiar. An injunction will not be granted 
if adequate relief can be obtained at law; and when the in- 
jury apprehended is of a character which is incapable of full 
redress at law, a court of equity will not in general interfere, 
unless the right is clear. A prima facie title which would be 
sufficient to sustain an action at law, may be an insufficient 
foundation for an injunction. 

Formerly courts were unwilling to interpose at all until 
the right had been previously established at law; but the pre- 
sent doctrine is, that the court will generally interpose by 
granting an injunction, and will afterwards continue it to the 
hearing, where there has been possession by the plaintiff 
under colour of title. In cases! where in point of fact the right 
is doubtful, and where the party is not in possession, the 
question may properly be referred to the decision of a court 
of law. But in the case? where the great question of the 
common law right of an author to his own productions, after 
the expiration of the statute of Anne, came before lord North- 
ington, and he refused to interpose before a trial at law, on 
the ground of the right being extremely doubtful, the difficulty 
was one which a court of equity was as competent to solve 
as a court of law. The doubt did not affect the title of the 
plaintiff. It related te the principle which governed the 
claim. The practice of the court was not at that period estab- 
lished or the difficulty would not have been experienced. 
As there had been at that time no decision of the question at 
law, it might properly have been referred to a court of law, 
or lord Northington might have demanded the aid of the 
judges according to the present practice of the court of chan- 
cery ; but the difficulty of the question of law certainly was 
not a sufficient reason for refusing the protection which was 
due to an existing right. The practice of the courts of equity 
was recognised by the judges in the great case of Millar ». 


* Anon. 1 Vern. 120; Hills ». University of Oxford, ib. 275. * 2 Eden 327, 
VOL. IV. 31 
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Taylor, but the doctrine of lord Mansfield that a question of 
right involving a doubtful principle should be decided by a 
court of law before a foundation is laid for an injunction, was 
denied by lord Eldon on full consideration.2. In many cases 
where the right depended upon a royal patent, an injunction 
has been refused until after a trial at law to test the validity 
of the patent. Such was the case already cited from 1 Ver- 
non’s Reports. Notwithstanding the plaintiff claimed the 
exclusive privilege of printing under the authority of the 
great seal, the validity of the patent depended upon the ques- 
tion whether it created a monopoly hurtful to the public. 

So where the city of London, the corporation and fran- 
chises of which were a branch of the king’s prerogative, 
claimed the right of supplying the borough of Southwark 
and the adjacent places with water, on a bill for an injunc- 
tion against the defendant to restrain him from encroaching 
upon this right, lord chancellor Hardwicke said: “This bill 
is brought upon an exceedingly unfavourable case, for it is in 
some measure setting up a monopoly. Now it is said a man 
may bring a bill if he has a legal title, to establish his right, 
without first trying it at law, as in general cases of fisheries 
in rivers, &c., where there is no general prescription. The 
counsel for the plaintiff have cited cases of this kind and 
there might have been many more mentioned; as for instance, 
in the case of new inventions upon the act, that fixes the sole 
property of books in the authors, for it is under a common 
general right upon the statute; so likewise under the act of 
parliament for vesting the sole property in prints of new in- 
vention.”” The right of the plaintiff was a franchise claimed 
by prescription, and the injunction was refused because there 
was a chance of the plaintiff’s right falling to the ground at 
law, but if the right had depended upon an act of parliament, 
the validity of that right could have derived no higher sanc- 
tion from the judgment of a court of law. 


* 4 Burr. 2400. * 6 Ves. 707, 
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The validity of a prerogative right depends upon questions 
of fact which are not determined by the patent itself, which a 
court of equity may not be competent to try, and which must 
therefore be settled by a trial at law. When the validity of 
the patent has been settled by a court of law, a court of 
equity will upon the footing of the record protect the right 
against unlawful interference. But all the facts necessary to 
the validity of a statute privilege are ascertained by the 
statute ‘tself, and constitute the foundation of the grant. If 
the question of the validity of the right were referred to a 
court of law, the court would not look behind the act, but the 
statute itself would be conclusive, as after a trial to determine 
the validity of a prerogative franchise the record of the court 
is concluse upon the court of chancery. 

It is tru€ that a statute privilege granted by a state legisla- 
ture may transcend the powers of the legislature and there- 
fore be void, but the constitutionality of the act upon which 
the right depends is a question of law presented upon the re- 
cord, which a court of equity is competent to determine. 

The grounds upon which an injunction will be granted are 
various. In certain cases it will be granted and continued 
until a hearing upon a doubtful right. Whether a temporary 
injunction she'l issue depends entirely upon the discretion of 
the court. Where the consequences of the act to be enjoined 
are impending and destructive, it is often granted before the 
right is established, otherwise it may not be decreed even 
upon a statute privilege before the hearing; but the reasons 
which influerlee the court to grant or to refuse a temporary 
injunction, the object of which is to reserve the subject mat- 
ter in dispute without prejudice until the hearing, do not 
apply to cases where an injunction is decreed in the exercise 
of the remedial and final jurisdiction of the court. 

In all the cases where courts of equity have interfered to 
protect rights created by statute, the right of the party to 
demand the interposition of the court, so far as that right 
depended upon the character and extent of the privilege, has 
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been determined by the statute itself, which as record evi- 
dence and emanating from the law making power, was the 
highest authority upon which a court could proceed in the 
exercise of its discretion. 

In the case of Osborn v. The United States Bank, an in- 
junction was granted to restrain the agents of a state govern- 
ment from enforcing the collection of a tax imposed by a 
state on the Bank of the United States; the state having no 
power to tax a bank created by the government of the 
United States. The rights of the United States Bank and the 
nature of the franchise were determined by the statute itself, 
which made it unnecessary to establish previously, the right 
at law. 

In the case of Livingston v. Van Jugan,? an injuriction was 
granted to protect the appellants in the enjoyment of the ex- 
clusive right of using and navigating boats by steam in the 
waters of the state of New York. The right of the appellants 
depended upon several acts of the legislature securing to them 
the exclusive privilege and giving a remedy at law. Not- 
withstanding this, and a provision that the boats used in 
violation of the right should be forfeited, it was decided that 
an injunction was the appropriate remedy. “There is no 
possible ground,” said Mr. justice Thompson, “upon which 
the injunction can be denied. The claim of the appellants is 
founded upon acts of the legislature, and if those acts are 
considered valid, no doubt can exist as to the right. And if 
any doubt should be thought to exist on that point, yet, 
according to the established rule in England this is not suf- 
ficient to warrant a denial of the injunction. If it is necessary 
to send the cause to be tried at law, it ought to be sent with 
an injunction.”” The learned judge was clearly of opinion 
that there could be no necessity or propriety of sending the 
appellants into a court of law to establish their right, as there 
were no facts in dispute, upon which it was requisite for a 


'9 Wheat. R. 738. * 9 John, C, R, 611. 
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jury to decide, and the right depended upon the validity of 
the statute under which it was claimed. 

Mr. justice Kent said, injunctions are always granted to 
secure the enjoyment of statute privileges of which the party 
is in actual possession, unless the right be doubtful. It is 
evident that the learned judge in expressing the opinion that 
statute privileges will not be permitted to be disturbed “ until 
the opponent has fairly tried them at law and overthrown 
their pretension’’—contemplated cases where the validity of 
the right was not determinable upon the face of the record, 
but depended upon an issue of fact to be decided by a jury. 

The great question in this case was one of constitutional 
right, which the court of chancery was competent to decide 
upon the record title. 

In the case of the Croton Turnpike Company v. Ryder, a 
turnpike company had been incorporated by an act of the 
legislature of the state of New York, with the exclusive pri- 
vilege of erecting toll gates, and receiving toll, and had duly 
opened and established the road with gates, &c., according to 
the provisions of the act. Certain persons with a view to 
avoid the payment of toll, opened a by-road near the turn- 
pike, and kept it open at their own expense for the use of 
the public, by which the payment of tolls to the plaintiffs was 
avoided. The plaintiffs were in the possession of their privi- 
lege, and upon the title as shown by the statute, Mr. chancel- 
lor Kent granted an injunction to secure the party in the 
enjoyment of the right. He said, that an injunction in such 
cases was the proper remedy, when the legal title is not put 
in doubt. His meaning undoubtedly was, this was the appro- 
propriate remedy, except where the legal title was put in 
doubt by matter in pais. Difficulties and doubt appearing 
upon the record, would not impair the right of the plaintiff to 
relief by injunction, if the question in doubt was the legal 
construction of the act. Such a question would not be sent 


* 1 John. C. R. 611. 
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to a court of law for trial. The court of chancery may with 
the same propriety as a court of law decide the legal question, 
and if sent to the common law courts it would be referred to 
them merely for advice. 

In the case of Newburgh Turnpike Company wv. Miller,' the 
plaintiffs were empowered by the legislature of the state of 
New York, to construct a turnpike road between certain 
points, and to build a bridge over a stream on the line of the 
road, and to take toll for passing a gate to be ereeted on the 
bridge thus to be built. The plaintiffs were in possession of 
the franchise, and the bill was brought to restrain the defend- 
ants from using a rival bridge and road so near to the turn- 
pike road as to divert the travel. Mr. chancellor Kent 
granted an injunction according to the prayer of the bill. He 
said, “it was a principle of the common law that if one has a 
ferry by prescription, and another erected a ferry so near it 
as to draw away its custom, it was a nuisance for which the 
injured party had his remedy by action.’’ He was of opinion 
that the same doctrine applies to any exclusive privilege 
created by statute, as coming within the equity and reason of 
the principle; and as the plaintiffs were in possession of their 
privilege and claimed under a record title, he granted the 
relief in equity without sending the case to be tried at law. 

The case differed entirely in respect to the evidence by 
which the title was shown, from the case of a ferry by prescrip- 
tion, where though the remedy was clear it might be neces- 
sary to enforce it by an action at law. A prescriptive right 
is to be shown by matter in pais. The right depends upon 
the manner of the use. Such a grant will be presumed as 
would justify the privilege exercised. The rights of the party 
are such only as have been enjoyed. The nature and extent 
of the franchise therefore, depends upon a question of fact 
which is to be determined conclusively only by the jury, in 
in an action at the common law, where the extent of the 


‘5 J.C. R. 101. 
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privilege, the continuity of its exercise, and the exclusiveness 
of its enjoyment, may be fully investigated. After the verdict 
of the jury establishing the privilege, the judgment of the 
court is founded upon a record title, but precisely the same 
as that which is the foundation of the statute privilege. 

The chancellor proceeded upon the same principle in Ogden 
v. Gibbons. The question of the validity of the exclusive 
grant, was decided upon a consideration of the record, The 
court were. regarded as equally competent with a court of law 
to decide upon the effect of the statute. 

In the case of Jerome v. Ross, an injunction was prayed 
for, to restrain the canal commissioners from trespassing on 
the lands of the plaintiff. The defendants justified under a 
public act authorizing the canal commissioners to enter upon, 
take porsession of, and use any lands, water and streams 
necessary for the prosecution of the improvements intended 
by the act. The extent of the powers of the commissioners 
was regarded by Mr. chancellor Kent as a legal question, 
and it was pending at law, but they were decided by him, 
because they depended upon statute powers which it would 
not be improper to take into consideration. 

The rights of the plaintiff in this case depended upon a com- 
mon law title ; and the question for the consideration of the 
court was, Ist, whether if the acts of the defendants were 
wrongful, an injunction was the proper remedy; and 2d, 
whether the defendants were justified under the statute. If 
upon the case stated by the plaintiff in his bill, he had been 
entitled to the interposition of a court of equity, infinite mis- 
chief would have resulted from the doctrine that the question 
of authority upon a statute privilege, must necessarily be re- 
ferred to a court of law. If the injury to the party had been 
great and irreparable, he would have been entitled to an in- 
junction, unless the defendant was justified by the statute. 


* 4 John. C, R. 150, affirmed in the court of errors, 17 John. R. 488. 
* 7 John C. R. 315, 
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Though in the case under consideration, the plaintiff had an 
adequate remedy at law; in the case supposed of an irrepa- 
rable injury, notwithstanding the pendency of an action at 
law, it would have been necessary for the chancellor to deter- 
mine the extent of the authority given by the statute. 

In many cases, courts of chancery have interposed in 
restraint of powers claimed under legislative grants, deter- 
mining the extent of the authority by the terms of the statute. 

In the case of Gardner v. Newburgh, the plaintiff prayed 
for an injunction to restrain the defendants from diverting a 
stream from flowing through the lands of the plaintiff ut cur- 
rere solebat. ‘The defendants justified under a statute by 
which they were authorized to carry an aqueduct through 
the lands of individuals for a public object. Mr. chancellor 
Kent was of opinion, that the party was entitled to protection 
in a court of equity. He had been long in possession of the 
water course, and it was therefore unnecessary to send him 
to law to have his right established. The learned chancellor 
was of opinion, that as the statute made no provision to indem- 
nify the parties whose property was taken for. public uses, the 
power granted under it could not be legally exercised. The 
question of authority was decided by the court, as depending 
entirely upon the statute. The title of the plaintiff to relief 
depended upon possession. The question of authority was 
presented upon the record—an act of the legislature—and it 
was therefore unnecessary to refer the question to a court of 
law. 

In the case of Belknap v. Belknap,? the plaintiffs sought the 
interposition of the court of chancery, to restrain the defend- 
ants from doing injury to the land and mills of the plaintiffs 
by ditches, drains and outlets, tending to divert the natural 
reservoirs of water which fed the streams on which the mills 
were situated. The authority of the defendants to do the 
acts sought to be enjoined, depended upon an act of the legis- 


* 2 John C. R. 162. * Ib. 463. 
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lature, and the court being of opinion that the defendants 
were not justified by the act, and that they had exceeded the 
powers which it conferred, granted a perpetual injunction, 
quieting the plaintiffs in the enjoyment of the water for their 
mills. ‘The chancellor considered the title of the plaintiffs 
undoubted, as they had been in the enjoyment of the right to 
the water for a great number of years; and as the powers of 
the defendants depended upon the construction of a statute, 
the duty of exercising the jurisdiction of the court was mani- 
fest. 

In proceeding upon the foundation of statute title as equiva- 
lent to a record of a court of law, by which the rights of par- 
ties are ascertained, Mr. chancellor Kent was fully sustained 
by the English cases. 

The doctrine was uniformly acted upon by lord Hardwicke. 
In the case of Hughes v. The Trustees of Morden College, 
the plaintiff moved for an injunction to restrain commissioners 
of turnpike from digging his garden. The turnpike act autho- 
rized the taking of land, except gardens, &c. The lord chan- 
cellor said, that though he would not interpose in a doubtful 
case until that doubt was removed and the matter determined 
at law, here the powers of the commissioners were defined 
by the act. He therefore decided upon the statute without 
sending the case to be tried at law. 

The case of Shand v. The Aberdeen Canal Company,? was 
determined on appeal in the house of lords. Lord Eldon said, 
if the canal commissioners exceeded their powers, as appear- 
ing to the court upon the statute, chancery would restrain 
them within the limits of their authority. In this case, if the 
commissioners were not justified by the act they were tres- 
passers, and there was a remedy at law. 

In the case of Agar v. The Regent’s Canal Company,’ the 
plaintiff filed a bill praying for an injunction to restrain the 
defendants from carrying their proposed canal through his 


* 1 Ves. sr. 188. * 2 Dow. 519, * Corpus Eq. Rep. 77. 
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brickyard and garden. The power and authority of the canal 
company depended upon an act of parliament, in which the 
line of the canal was prescribed. The lord chancellor decided 
that the plaintiff was entitled to relief in chancery, although 
he might have lain by and rested on his legal rights, and then 
brought trespass. He said, if there was any dispute or doubt 
in regard to the fact, he would direct an issue. 

In many of the cases where injunctions have been granted 
in protection of statute privileges, it is to be observed that the 
court of chancery, in decreeing a perpetual injunction, proceed 
upon the ground that the plaintiff is in actual possession of 
an exclusive privilege, under colour and claim of title. Pos- 
session in such cases is in general important only as it renders 
unnecessary an issue to establish the questions of fact, of 
which possession is prima facie evidence. If the party is not 
in possession, the question of title on which depends his claim 
to equitable relief, will be sent to a court of law, not to deter- 
mine the effect of the statute but the rights of the grantee 
claiming under it, so far as they depend upon fact. 

In such cases the issue of fact is submitted to the jury; and 
when the question returns to the chancellor, it is his province 
to decide upon the effect of the statute and the nature and 
extent of the rights granted under it. Such is the practice, it 
would appear from the cases cited, where an injunction is 
prayed for to protect a statute privilege from invasion, and 
also where rights held at common law are sought to be pro- 
tected against alleged wrongs, justified under colour of a sta- 
tute title. 

But there is a class of cases where the title to equitable 
relief depends not upon possession merely as evidence of 
right, but upon an actual enjoyment as constituting a ground 
to claim the exclusive exercise of the right. As where a sta- 
tute privilege granted by the legislature trenches upon the 
exercise of a common right. A man may have an exclusive 
right to a ferry, and his title may be evidenced by a legislative 
act or by the judgment of a court of record upon a prescriptive 
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title, and yet unless he is insthe actual enjoyment of the ferry 
right, a court of equity will not interpose to protect the exclu- 
sive title, by enjoining individuals from exercising the common 
right of crossing in boats or carrying others for hire. If the 
party does not use his ferry franchise, he cannot sustain 
damage from others exercising the privilege. The right con- 
sists in the use, and an injunction is granted only to protect 
the enjoyment of the right. So where a turnpike road is 
granted by the legislature, the grantee cannot claim the pro- 
tection of a court of equity, except for the actual enjoyment 
of the right. A rival road may be made by those who own 
the adjoining land, or may be opened through the land of 
individuals by proper authority, and the use of a road thus 
constructed will not be restrained for the protection of a right 
which is not in actual enjoyment. No monopoly founded 
upon a restriction of a common right will receive the extra- 
ordinary protection of a court of equity, unless the party 
vested with the exclusive right actually exercises the privilege 
from which others are excluded. 

But a very different principle applies to cases where the 
jurisdiction of a court of equity is appealed to, for the protec- 
tion of interests held under a common law title, where the 
right of property is absolute, or for the protection of statute 
privileges which create and vest a right in its nature exclusive. 
Courts of equity will interfere to restrain waste and to prevent 
nuisances to property, although the proprietor may not be in 
the actual possession. In such cases the jurisdiction is exer- 
cised for the protection of the proprietary interest, where with- 
out a right of property the defendant can have no justification, 
and no colour of right to an adverse or concurrent enjoyment. 
Whether the owner of the land is in possession or not, he is 
entitled to an injunction against those who have no title, 
because they are mere wrongdoers. If they claimed under a 
common right, or if they had any pretence of title to the en- 
joyment notwithstanding an adverse right of property, it 
might be otherwise; but in such cases there can be no colour 
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of title unaccompanied by an exclusive and absolute right of 
property. 

And when statute privileges are created which are in their 
nature exclusive, because there can be on the part of strangers 
no exercise of the privilege which is not illegal; because there 
is no common right to enjoy a franchise, and an injunction 
will always be granted to protect the vested interest. In such 
cases the party assuming to exercise the privilege without 
title is not only a trespasser in regard to the grantee of the 
right, but he is a wrongdoer in respect to the public. 

A grant of authority to erect a bridge over navigable waters 
is different from the grant of a ferry, inasmuch as one is the cre- 
ation of a right, the other is in restraint of a right before exist- 
ing. The grantee of the ferry right is not justified in asking 
for an injunction to restrain the common right until he is in 
possession ; but there can be no common right to erect a bridge 
over a public stream, and upon a bill for an injunction, the 
question of equitable interference would be presented upon 
the title and not upon the possession or enjoyment.. What 
the state might require to be abated as a purpresture, the 
grantee might demand to be enjoined as a nuisance. 

If a right to reclaim land from the sea below high water 
mark is granted by statute, every common right may be ex- 
ercised within the territory granted; but the right of property 
is exclusive in its nature, not depending upon actual posses- 
sion, and every interference in violation of the right secured 
by statute will furnish a proper subject for injunction. 
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ART. VII—THE LIABILITY OF CORPORATORS FOR 
THE DEBTS OF THE CORPORATION. 


[We shall in a future article attempt to vindicate the doctrine of the cases ques- 
tioned by our learned correspondent, and show that all the consequences which 
result from that doctrine are perfectly consistent with established principles 
of law and equity.) 


Ay article on this topic was published in the first number of 
this Magazine. The writer, in sustaining the positions which 
he assumes, refers mainly to the authority of two cases, Dr. 
Salmon v. The Hamborough Company, decided in the British 
house of lords, nearly two centuries since, and Hume wv. The 
Winyaw & Wando Canal Company, decided in South Caro- 
lina, in 1826. A full report of the latter case taken from the 
Carolina Law Journal, appears in the last number of this 
work. The conclusions to which the learned tribunals came 
in both-those cases, are not perhaps, inconsistent with the well 
established principles of law. It is not the purpose of this 
article to controvert their correctness, ner to maintain that the 
individual members of corporations like the Hamborough 
Company, and like the Winyaw & Wando Canal Company, 
may not be liable for the debts of the corporation. Whether 
liable or not liable in those cases, is not the question which 
we now have in view, but “ What was the nature of the lia- 
bility??? The grounds of the decision in South Carolina, as 
stated by some of the judges, and exhibited more fully in their 
details and consequences in the article referred to, are so 
novel in their character, and lead to results so extraordinary, 
that they merit some attention. 

On referring to the South Carolina case, we find a discre- 
pancy between the opinion of chancellor Dessausure and that 
of the court of appeal. The authority relied upon in each 
opinion, is Dr. Salmon’s case. No other authority in point 
can be found. The chancellor however, seems to base his 

VOL. Iv. 32 
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decree upon the liability of the members, not to the corpora- 
tion, but to the creditors. In examining the position assumed 
in the argument, “that the individual members of a corpora- 
tion are never liable in their individual capacity for acts or 
debts of the corporation, unless the act creating it makes them 
so,”’ he refers to the charter, and from its provisions derives 
the inference that the legislature did not intend to exempt the 
corporators from personal liability. The absence of all pro- 
visions requiring a capital, he views as strongly implying a 
legislative intention that the corporators should remain liable. 
He also controverts the principle which he says is laid down 
by the elementary writers, “that the members of a corporation 
can never be charged with its debts in their natural capacity.” 
“Care must be taken to hold liable,’’ he says, “those only who 
were members at the time the contract was made which cre- 
ated the debt;’’ thus clearly intimating that what he was 
contemplating, was a personal liability for the debt in question, 
and not any right or property of the corporation which the 
creditor could seize and appropriate in satisfaction of his claim, 
In the chancellor’s view, it is a liability of the corporators, not 
to the corporation, but to its creditors existing in the absence 
of any legislative intention to the contrary, at common law, 
and precisely such a liability as it would be, had the legislature 
declared its existence by positive enactment. The founda- 
tions of the decree in the authority to which he refers, Dr. 
Salmon’s case, are not disclosed in the report. There isa 
mere statement of the facts and the decree, and from these we 
can infer nothing in regard to the nature of the liability, 
except that it was personal, and secondary to that of the cor- 
poration. The primary liability was on the part of the corpo- 
ration, and it was only on the failure of all means to enforce 
that liability that the individual members were subjected, just 
as in the case of a guarantor. The learned chancellor does 
not pretend to discover any thing else in the case. 

But the keener optics of the learned court of appeal which 
reviewed the chancellor’s decision (that is, of the members of 
the court who concurred in establishing it), discovered some- 
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where in Dr. Salmon’s case, or somewhere in something else, 
that the liability was not to the creditors, but to the corpora- 
tion itself. ‘To their eye the creditors had no claim against 
the corporators, but were merely substituted to the rights of 
the corporation. That is, the corporators on becoming mem- 
bers, contracted with the corporation to pay its debts, and now 
the creditors, by a principle which we believe the learned 
judges term “quasi subrogation,” are invested with its rights. 

This mysterious principle, the honour of whose discovery 
belongs to the learned judges in South Carolina, is developed 
at length in the article to which we have alluded. It is not 
our purpose to make any comments on that article. The 
writer of it does not undertake to maintain the principle. He 
merely deduces the consequences which result from it. This 
principle he shows, goes so far, that if a bank contracts debts 
beyond the amount of the capital stock, with the consent of 
the stockholders, they are liable for those debts; for they have 
contracted with the bank to pay its debts, and the creditors 
are entitled to the benefit of the contract. We think this is a 
legitimate inference from the South Carolina doctrine. If it 
be law, all we can say is, that “the fine and convenient inven- 
tion of the Roman jurisprudence,” alluded to by the chancellor 
Dessausure, “fas proved a trap and a snare to the unwary.” 

But assuming that the corporators in the cases referred to 
were liable, the question recurs, “WaT wAs THE NATURE 
OF THE LIABILITY?’ 


b] 


We answer: 

First: The liability in both those cases was a personal lia- 
bility. This distinctly appears from the fact that neither the 
Hamborough company, nor the canal company in South Ca- 
rolina, had any capital stock, any subscriptions to a capital 
stock, or any estate of any kind, either in possession, in rever- 
sion, or in action. The object of the creditors therefore, could 
not have been to reach any estate of the corporation. There 
was none either in the hands of the corporation, in the hands 
of the corporators, or elsewhere. 

The Hamborough company was what is termed an open 
or regulated company, possessing no joint stock, and no capi- 
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tal. It consisted of merchant adventurers transacting business 
each on his own capital, and having nothing in common 
except the exclusive privilege of trading to certain ports.t 
To defray its common expenses, it had the power to levy 
taxes on its members, but the directors neglected to exercise 
that power. Becoming indebted to Dr. Salmon in a large 
amount, he filed his bill in chancery against the company, and 
against the members, to compel payment. The chancellor 
dismissed the bill. On appeal to the lords, they ordered the 
company to raise the required amount by imposing a tax on 
the members, and on their failure to do so, decreed that the 
members should contribute to the payment of the debt each 
in proportion to his interest in the company. It will be 
observed, that the company had not even in theory any capi- 
tal stock. The bill expressly charges that it had no funds; 
and it had not then imposed any assessment or tax upon the 


' “Open or Regulated Companies.—The affairs of such companies or associa- 
tions are managed by directors appointed by the members. They do not how. 
ever, possess a common or joint stock. Each individual pays a fine upon 
entering into the company, and most commonly an annual contribution; a duty 
applicable to the business of the company, is also sometimes charged upon the 
goods imported and exported from and to the countries with which they trade. 
The sums so collected are applied by the directors to fit out ambassadors, con- 
suls, and such public functionaries as may be required to facilitate commercial 
dealings, or to build factories, maintain cruisers, &c. The members of such 
companies trade upon their own stock, and at their own risk, &c. A regulated 
company is in fact a device for making those engaged in a particular branch of 
trade, bear the public or political expenses incident to it at the same time that 
it leaves them to conduct their own business with their own capital and in their 
own way. M’Culloch’s Dictionary of Commerce, p. 378, title Companies.” 
“Company Hamburg is the oldest trading establishment in the kingdom. It 
was first incorporated by Edward I. in the year 1296. This company was not 
a society of dealers, each furnishing a part of the sum to constitute the capital 
stock of the company, but a mere association or body of members who had noth- 
ing in common but the grant and privilege of trading to Hamburg, and some 
other cities of Germany, each managing his own commerce, and trading on his 
own foundation, &c. Rees’ Cyclopedia, title Company.” In regard to this 
company and its general character, see also Smith’s Wealth of Nations, vol. 2, 
p- 250, Aagell and Ames on Corporations, p. 31, Anderson’s History of Com- 
merce, vol. 1, p. 148, Kyd on Corporations, vol. 1, p. 63, Collyer on Partnership, 
p, 615, note. 
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members. It had not even the species of property, if property 
it may be called, which consists of assessments laid upon the 
corporators. It was not therefore, any estate of the corpora- 
tion which Dr. Salmon was in quest of. His object was to 
get his debt out of the corporators; to make them personally 
responsible. And so was the decree of the lords.1 That 
decree, indeed, required the company in the first instance to 
raise the necessary funds, and to pay the debt, and made the 
members liable only on the failure of the company so to do; 
but this is no more than is always required where one is the 
primary debtor, and another is the guarantor. The debt was 
the debt not of the corporators individually, but of that artifi- 
cial personage, the corporation. The corporators by the 
decree were made personally liable, not for their own debt, 
but for the debt of the corporation. If by the charter of 
the company, they had Seen expressly exempted from 
personal liability, they could not have been subjected 
to Dr. Salmon. We are aware that one of the learned 
judges in South Carolina (Johnson), says, “that he cannot, 
upon the most careful examination of Dr. Salmon’s case, 
find in it any thing which is at war with the principle, that 
individual corporators are not liable in their natural capa- 
cities for the debts of the corporation.”’ If by this the learned 
judge means that the corporators in that case, were not held 
liable in the same manner that they would have been if there 


' “In the case between Dr. Salmon and the Hamborough Company, the mem- 
bers in their private persons were made liable, the company having no goods.” 
Harvey v. The East India Company, 2 Vern, 395, note. “In a note to Harvey 
v. East India Company, 2 Vern. 396, the members of the Hamburg Company 
are stated to have been charged in their private persons, the company having no 
goods; but quere whether the company wasa corporation? If it was, the law 
of the decision seems very doubtful.” 1 Fonblanque’s Equity, ch. 4. p. 297, 
note (p). “In Vernon’s Reports, 396, there is a note stating that in the case 
between Dr. Salmon and the Hamborough Company, the members in their pri- 
vate capacities were made liable, the company having no goods; that case is not 
reported in any other book, and the circumstances of it are not therefore known.” 
Wood v. Dummer, 3 Mason’s Rep. 323, in note. 

32* 
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were no corporation, we admit it. They were not held liable 
as co-partners, for in that case they would have been liable in 
the first instance, and each for the whole amount as for his 
own debt. The incorporation had modified their natural lia- 
bility ; it was not primary and fotal, but secondary and pro- 
portional. The charter cast the burthen upon the corporation, 
and the corporators were required to take it on their shoulders, 
only on the failure of the corporation to bear it. It was not 
strictly speaking, a natural liability, but it was a personal 
liability. It was not any property of the corporation that 
Dr. Salmon got by his fifteen years’ labour in chancery, if 
indeed he ever attained the desired result. It was the pro- 
perty of the corporators taken to pay a debt which they had 
guarantied. The remark of the learned judge (Johnson) in 
the South Carclina case, that the funds of the company con- 
sisted in the liability of the members to be assessed, is words 
without meaning. The canal company in the very case before 
the learned judge, had by i¢/s charter no power to tax or 
assess its members. The charter scarcely hints at the possi- 
bility that a single dollar would ever be required for the suc- 
cessful prosecution of the enterprise. What then did its funds 
consist in? True, the corporators by a resolution or by- 
law, had seen fit to tax themselves. But the charter did not 
require them so to do; and suppose they had chosen not to do 
it, what would the funds of the company have consisted in? 
Clearly not in any liability of the members to be taxed, which 
the court of chancery could lay hold of and appropriate to the 
payment of debts. It will not be pretended that the corpora- 
tors if they had passed no such by-law, would not have been 
held liable. The legislature conferred upon the company 
important privileges. It authorized them to take the property 
of individuals against their will. It allowed them to hold 
lands, negroes, and other property to a large amount, and 
required them within a certain period to construct the canal 
on penalty of forfeiting their charter. But in this charter not 
a word is said about any capital stock, or any subscriptions to 
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a capital stock ;—about any assessments, or any power to lay 
assessments.' What then did the legislature design should be 
the basis of credit to the corporation? Certainly not a fund 
to be raised by a by-law which the corporators might pass or 
not pass at their option. The corporators by neglecting to 
pass such a by-law, violated no corporate duty, for by the 
charter no such corporate obligation was imposed. Neither 
in the case of the Hamborough Company, nor of the canal 
company in South Carolina, does the charter expressly exempt 
the members from liability. On the contrary, the absence of 
all provisions requiring a capital or common fund, strongly 
implies that they are to remain liable—that no corporate 
shield is interposed between them and the creditors. The 
Hamborough Company was a gilda mercatoria \ike the cor- 
porations of trades so common in Europe.? The canal com- 
pany in South Carolina was an association of individuals not 
to exceed twenty, with certain powers and privileges granted 
by the legislature.s Corporations of this kind are merely 





* See the act, entitled “An act to incorporate the Winyaw & Wando Canal 
Company,” &c, Statutes of South Carolina, vol. 8, p. 277 ; also the act entitled, 
“ An act to revive the Winyaw & Wando Canal Company,” vol. 8, p, 370, 

2 In Rees’ Cyclopedia, title Company, ninety-one guilds are enumerated as 
belonging to the city of London, embracing in 1779, eight thousand nine hundred 
and fifty-four livery men. Corporations analogous to this Hamborough Com- 
pany are referred to by sir Walter Scott, in the following passages from his 
Chronicles of the Canongate. “The lists were appointed in the skinners’ yard, 
a neighbouring space of ground occupied by the corporation from which it had 
the name.” St. Valentine’s Day, vol. 2, p. 71, and in a note to the same page. 
“The skinners’ yard, says Mr. Morrison, is still in the possession of that frater- 
nity, and is applied to the purpose which its name implies.” And again in vol. 
2, p. 60, of the same work: “Henry and Catherine were murried within four 
months after the battle of the North Inch, and never did the corporations of the 
Glovers and Hammermen trip their sword dance so featly as at the wedding of 
the boldest burgess and brightest maiden in Perth.” 

* The first section of the charter of this company reads thus: “ The said peti- 
tioners and such others not exceeding altogether twenty persons as shall be 
admitted into the said company, shall be and they and their successors are here- 
by incorporated by the name and style of the Winyaw & Wando Canal Com. 
pany.” 
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guasi corporations, resembling towns. There is no such com- 
plete consolidation of the corporators into one artificial person, 
that the corporators do not individually and personally parti- 
cipate in its obligations. The liability does not differ in its 
general character from that of the inhabitants of towns, nor 
from that of the members of manufacturing corporations 
expressly subjected to the debts by charter. That of the inha- 
bitants of towns resembles in some -respects, the liability of 
guarantors ; for it is a liability not for their own debt, but for 
the debt of the town. In other respects it is unlike, for not 
depending on contract, but on law; it commences with the 
admission of the individual members into the corporation, and 
ceases with their removal from it. Nor is any due diligence 
required to enforce the claim against the corporate body itself, 
but recourse may be had in the first instance to the property 
of the individual members. The liability of members of ma- 
nufacturing corporations imposed by charter, may be joint or 
several, primary or secondary, like that of copartners, or like 
that of guarantors, according to the provisions of the charter 
imposing it. Being the creature of the law, it is what the law 
has made it. But whatever be its precise complexion, it is in 
all the instances referred to, not necessarily just such a liabi- 
lity as it would have been if contracted by the same indivi- 
duals in their natural persons, without the intervention of any 
corporate body, but not the less on this account, a personal 
liability. Perhaps its exact nature may be most properly 
designated by the terms corporate liability of the individual 
members.! ~The members are liable personally, not necessa- 
rily as natural persons, but as corporators. 

Some confusion has crept into the books and also into the 
opinions of courts, by reason of not distinguishing between 
the personal liability of corporators and the /ien which credi- 


' In regard to the nature of this liability, see the cases of Middletown Bank 
v. Russ et al., 3 Con. Rep. 135; Southmayd & Hubbard v. Russ et al., ib. 52; 
Middletown Bank »v. Magill et al., 5 ib. 28; Deming v. Ball ct al., 10 ib. 409; 
Pratt v. Bacon, 10 Pick. R. 123. 
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tors have upon the estate of the corporation. Thus the cases 
of Vose v. Grant,! Spear v. Grant,2and Wood v. Dummer,’ have 
been cited as sustaining the principle of “ guasi subrogation.” 
Dr. Salmon’s case too, has been relied upon to show that credi- 
tors have an equitable lien upon subscriptions to the capital 
stock oi a corporation, not paid in. It has also been relied 
upon to prove that the property of an insolvent corporation 
is a trust fund for the benefit of creditors, to be distributed 
among them in proportion to their debts, upon the principles 
of a bankrupt law. The learned court in South Carolina 
refer to it as an authority in favour of their principle of 
“quasi subrogation.” Indeed, we scarcely know what prin- 
ciples this notable case of Salmon, doctor of physic v. The 
Hamborough Company has not been supposed to involve. 
But in fact, we have seen, it has no connexion with any ques- 
tion which can arise in regard to capital stock or subscrip- 
tions to a capital stock ; for there was no stock, no subscrip- 
tions to stock, nor had the company any rights of action of 
any kind, against the members. It regards merely the per- 
sonal liability of corporators for the debts; a question totally 
distinct from that of the rights of creditors to the capital stock, 
or other estate of an incorporated company. The case in 
South Carolina, and Slee v. Bloom, and other cases in New 
York and in Massachusetts, arising under peculiar statutes of 
those states, involved the former question; Vose v. Grant, 
Spear v. Grant, and Wood v. Dummer the latter. These last 
named cases arose out of the insolvency of the Hallowell and 
Augusta bank, a bank incorporated with a large capital. The 
capital had been paid in, the corporation was dissolved, and 
the capital distributed among the stockholders while the credi- 
tors remained unpaid. The only question was, which had 
the prior right to this estate of the corporation, the creditors 
or the stockholders. The principle asserted was, that the 


*15 Mass. Rep. 505. * 16 Ib. 9. * 3 Mason’s Rep. 308. 
* Catlin ». The Eagle Bank, 6 Con. Rep. 233, 
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capital which had passed out of the corporation into the hands 
of the stockholders, was, in their hands, affected with a lien 
in favour of the creditors, just as when the creditors of a 
partner take partnership property, leaving the partnership in- 
solvent and the partnership creditors unsatisfied, the former 
hold it subject to the lien of the latter. In either case, pro- 
ceedings to enforce the lien are of the nature of proceedings 
in rem, the object being to reach the estate. The personal 
liability of the corporators to the creditors, or to the corpora- 
tion itself, is no more in issue, in the one case, than is the 
personal liability of the creditors of the individual partner in 
the other. The lien, in the case of a corporation, arises by 
virtue of the legislative intention. When the charter requires 
a capital, the design is to give the creditors a better right to 
this fund than other persons, whether stockholders or not 
stockholders, who have received it without consideration. In 
the case of partnership property, the lien arises not from any 
legislative act, but from the general principles of law. The 
law says, that as between the creditors of the partnership 
and those of an individual partner, the partnership creditors 
have the superior equity. And this equity is of the nature of 
a lien which becomes vital only, when the property has 
passed out of the corporation, in the one case, and out of the 
partnership in the other; or rather until then it has no ex- 
istence. As between each other the creditor has no equity in 
the property of his debtor, whether it consist of money, of 
stock, subscriptions to stock, promissory notes, or any thing 
else ; the debtor has a perfect right to its enjoyment, dispo- 
sition and control, until the creditor has seized it by some of 
the modes known to the law. And a bill in equity is not one 
of these. 

This brings us to consider more fully the second element, 
in the nature of the liability in question. It is not to the cor- 
poration directly, and indirectly to the creditors, but a direct 
liability to the creditors. If you cannot seize the contracts of 
a corporation in its hands, and apply them in payment of its 
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debts, then the principle of guasi subrogation entirely fails. 
The first ingredient in this principle is a contract between 
the corporators and the corporation; the second, that the 
creditors have an equitable title to this contract. If neither 
exists in fact, we must seek the foundation of the relief granted 
in Dr. Salmon’s case, in other principles. 

It would be a sufficient answer to the argument of the 
learned court in South Carolina, to say that the principle as- 
serted by them is a pure fiction. But out of respect to 
the authority of the court, let us examine it seriously. Now 
if there be a contract between the corporators and the corpo- 
ration, the corporation must have the right to enforce it, and 
that by some legal mode. If there be no such right there is 
no contract. How then is the corporation to enforce this sup- 
posed contract of the corporators to pay its debts? By suit 
at law—by bill in equity—what is the mode? 

Do you answer by imposing a tax on the corporators? 
We reply, this is power not contract. When a town taxes 
the inhabitants to pay its debts, is it enforcing a contract be- 
tween them and the town? Why—those inhabitants are 
liable to the tax who were not inhabitants when the debt was 
contracted. The creditor may take the property of those who 
have become inhabitants since the imposition of the tax, just 
as truly as of those on whom it was imposed. And by ceasing 
to be an inhabitant before the tax is laid, or the creditor’s ex- 
ecution is levied, the supposed contract is evaded. What 
sort of contract is that which the obligee can annul by his 
ownact? Itis power, mere power—power which like the 
light and the air, embraces the infant at the moment of his 
birth, and which he is forced to obey. Is not he too, subject 
to the tax as well as the adult? Has he by consenting to 
be born into the town, consented to the contract to pay its 
debts ? 

But admit the existence of the contract, how do the credi- 
tors of the corporation gain title to it? If John Doe contracts 
with Richard Roe that he will pay his debts, Mr. Roe can 
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enforce the contract. By assignment, he can subrogate his 
creditors to his rights, but they cannot subrogate themselves, 
They cannot do it by attachment or by execution, for these 
will not reach mere contracts. They cannot do it by a bill in 
equity, for they have no equitable title to the contract. There 
must be an equitable title, antecedent to the bill and inde- 
pendent of it, or the bill cannot be sustained. It will be ad- 
mitted that this is so in the case of natural persons.' Is there 
then, one law for natural persons, and another law for corpora- 
tions? They indeed differ in their constitutions, capacities, 
and modes of existence, but as it respects the general laws 
of the land, applicable to them in the relation of debtor and 
creditor, there is no difference. The court of chancery has no 
more to do with corporations than with natural persons. If 
either hold property in trust, the trust can be enforced. If 
creditors have an equitable title to the contracts of either, they 
can maintain that title. If a bank holds its contracts in trust 
for its creditors, it holds its capital in its vaults in the same 
manner. If the stock of a manufacturing corporation be a 
trust fund for the creditors, while it retains the character of 
stock, it is equally so when it has lost that character. If stock 
notes be held in trust for the creditors, so are the proceeds of 
those notes. The fund by changing its form does not change 
its nature. The cesfwi gue trust cannot be divested of his 
title by the mere act of the trustee. But if the South Carolina 
doctrine be true, we see not why the creditors of a corpora- 
tion have not the same equity in its other estate that they 
have in the supposed contracts between the corporation and 
its members. The court of chancery can lay its broad hand 
upon it all. The corporation is divested of its power of dis- 
position and control. It can no longer employ its capital in 


* Donovan v. Finn et al., 1 Hopk. Ch. p. 59. 

* The Attorney General v. The Utica Insurance Co., 2 Johns. Ch. 371; Ver- 
planck v. The Mercantile Bank, 1 Edw. 84; Catlin v. The Eagle Bank, 6 Con. 
Rep. 233. 
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business. It cannot prefer one creditor to another. The di- 
rectors are deposed—the chancellor has borne off the charter, 
and with it all the franchises of the coxporation. The estate 
must be distributed among the creditors in proportion to their 
debts, for equity is equality. We need have no further con- 
cern about a bankrupt law. We find it here, in the all-ab- 
sorbing powers of a court of chancery. 

In regard to the other characteristics of the liability of cor- 
porators, we have little toadd. It may be primary, and that 
of copartners, or secondary, and like that of guarantors— 
several or joint—absolute or conditional. It is whatever 
the law of the incorporation makes it or leaves it, but always 
the personal, direct, corporate liability of the individual cor- 
porators. In Dr. Salmon’s case, and in the case in South Ca- 
rolina, it seems to have been regarded as secondary and con- 
ditional. The equity jurisdiction in those cases appears to 
have depended both on the principle of discovery and of con- 
tribution. 

The learned judges in South Carolina, seem to have sup- 
posed that there was some peculiar equity in the case before 
them, which necessarily involved their peculiar doctrine of 
quasi subrogation. We have seen intimations of a kindred 
character in other opinions, and in other quarters. We fear 
there is a tendency in the judicial mind of the age to seek 
first for the equity of the case as it is termed, and then for the 
law to support it. Let us not be supposed insensible to equity. 
It is the object of our unceasing admiration—the subject of 
our daily and nightly devotion. But in the words of one 
whose elegant diction, and just and noble sentiments adorn 
the pages of this work, “it is the equity of the Hardwickes, 
the Thurlows, and the Eldons of England; of the Marshalls, 
the Washingtons, and the Kents of the United States ;—an 
equity without discretion, fixed as the principles of the com- 
mon law, and like it, worthy of the freemen of whose fortunes 
it disposes.” The great judge whose character is portrayed 
in the article to which we refer, “never trifled with the 

VOL. Iv. 33 
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sacred deposit in his hands, by claiming to fashion it accord- 
ing to a private opinion of what it ought to be. Judicial legis- 
lation he abhorred, or rather dreaded, as an implication of 
his conscience. His first inquiry, in every case, was of the 
oracies of the law for their response ; and when he obtained 
it, notwithstanding his clear perception of the justice of the 
cause, and his intense desire to reach it, if it was not the jus- 
tice of the law, he dared not to administer it. He acted upon 
the sentiment of lord Bacon, that it is the foulest injustice to 
remove landmarks, and that to corrupt the law is to poison 
the very fountain of justice. With a consciousness that to the 
errors of the science there are some limits, but none to the 
evils of a licentious invasion of it, he left it to our annual 
legislatures to correct such defects in the system as time either 
created or exposed ; and better foundation in the law can no 
man lay.’?! To these sentiments we cordially subscribe, not 
however, allowing the distinction intimated between the jus- 
tice of the cause and the justice of the law. To the judge, 
law and justice are identical. He has no desire to reach the 
one or the other. His is mens sine affectu, mind, without 
desire, and when he gives it utterance, the world hears the 
simultaneous response of both law and justice. 





ART. VIIIL.—RECENT ENGLISH STATUTES ON THE 
LAW OF EVIDENCE. 


Tue changes which have been made in certain fundamental 
principles of the law of evidence, by recent English statutes, 
have attracted much attention in this country, and we trust 
that the improvements which they have so manifestly effected 


' Life of chief justice Tilghman, by Horace Binney Esq., Am. Law Magazine, 
No. 1. 
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in the law on this subject, will speedily be adopted by the 
legislatures of the several states. 

The progressive modifications in the rules of evidence 
which have been made in England from the act of the 27 
Geo. 3, to that of 6th & 7th Victoria, commonly known as 
lord Denman’s act, appear from the following abstract of the 
statutes. That in the investigation of truth every avenue for 
its discovery should be open, so far as consistent with safety, 
is manifest. The jurisdiction of the court of chancery fur- 
nishes the means of enforcing discovery in many cases, but no 
such means exist for extorting truth from persons who are 
not parties to the cause in controversy, but are disqualified by 
rules of law as having an interest in the event. Lord Den- 
man’s invaluable act provides an effectual remedy. 

But why should not provision also be made for examining 
parties themselves in a court of law in all cases where bills of 
discovery are now admissible ? 

If effectual provision were made by statute for investing 
courts of law with chancery powers so far as regards disco- 
very, we think the interests of truth would be materially 
advanced, and abundant relief would be afforded to the courts 
of chancery in those states where the course of business is 
obstructed by the accumulation of cases, 

It is provided, 27 Geo. 3, c. 29, to obviate objections to the 
competency of witnesses, Sect 1: That the inhabitants of 
every parish, township, and place, shall be competent wit- 
nesses for the purpose of proving the commission of any 
offence within the limits of such parish, &c., notwithstanding 
the penalty incurred by such offence, or any part thereof, is 
or may be given or applicable to the poor of such parish, &c., 
or otherwise for the benefit or in aid or exoneration of such 
parish, &c. Sect. 2 provides, that nothing in the act shail 
extend to any action or proceeding in which the penalty to be 
recovered exceeds twenty pounds. 

By the 46 Geo. 3, c. 37, it is declared, that a witness can- 
not by law refuse to answer a question relevant to the matter 
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in issue, the answering of which has no tendency to accuse 
himself, or to expose him to penalty or forfeiture of any na- 
ture, on the sole ground that his answer may establish, or tend 
to establish, that he owes a debt, or is otherwise subject toa 
civil suit either at the instance of her majesty or of any other 
person. 

By the 9 Geo. 4, c. 32, it is provided: tliat the evidence of 
every Quaker or Moravian may be received on his solemn 
atlirmation, &c. 

Sect. 2. The party whose name is forged shall be a compe- 
tent witness in prosecutions for forgery. 

Sect. 3. Every punishment for felony after it has been 
endured, shall have the effect of a pardon under the great 
seal: provided, that nothing herein contained or the enduring 
any punishment shall prevent or mitigate any punishment to 
which any offender might otherwise be lawfully sentenced on 
a subsequent conviction for any other felony. 

Sect. 4. No misdemeanor (except perjury) shall render a 
party an incompetent witness after he has undergone the 
punishment. 

By the 3 & 4 W. 4, c. 42, Sect. 26: In order to render the 
rejection of witnesses on the ground of interest less frequent, 
it is enaeted, that if any witness be objected to as incompetent 
on the ground that the verdict or judgment in the action in 
which it may be proposed to examine him would be admissi- 
ble in evidence for or against him, such witness shall never- 
theless be examined ; but in that case a verdict or judgment 
in favour of the party on whose behalf he has been examined, 
shall not be admissible in evidence for him, or any one claim- 
ing under him; nor shall a verdict, &c., against a party on 
whose behalf he has been examined, be admissible against 
him or any one claiming under him. 

Sect. 27. The name of every witness objected to as incom- 
petent on the ground of such verdict, &c., shall at the trial, be 
indorsed on the record or document on which the trial may 
be had, together with the name of the party on whose behalf 
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he was examined, by some officer of the court, at the request 
of either party, and shall be afterwards entered on the record 
of the judgment ; and such indorsement or entry shall be suffi- 
cient evidence that such witness was examined in any subse- 
quent proceeding in which the verdict or judgment should be 
offered in evidence. 

Sect. 40. Compelling the attendance of witnesses in cases 
of arbitration. 

5 & 6 Victoria, c. 29, Sect. 1, provides: that any person 
who would under the circumstances alleged by him to exist 
become entitled, upon the happening of any future event to 
any honour, title, dignity, office, or estate real or personal, the 
right or claim to which cannot be brought to trial before the 
happening of such event, may file a bill in chancery to perpe- 
tuate any testimony material for establishing such claim ; and 
the law now in force respecting depositions shall be applicable 
to suits to be instituted under the authority of this act. 

Sect. 2. Attorney-general shall be party defendant in all 
such suits in which her majesty may have any estate or 
interest. 

By the 6 & 7 V. c. 85, in amendment of the law of evi- 
dence, Sect. 1, it is provided: that no person offered as a 
witness shall hereafter be excluded by reason of incapacity 
from crime or interest from giving evidence, either in person 
or by deposition according to the practice of the court, on the 
trial of any issue joined, or of any matter or question, or on 
any inquiry arising in any suit, action or proceeding, civil or 
criminal, or in any court, or before any judge, sheriff, coroner, 
magistrate, officer, or person having by law or consent of par- 
ties authority to hear, receive, and examine evidence on oath 
or solemn affirmation, in cases wherein affirmation is by law 
receivable, notwithstanding that such person may have an 
interest in the matter in question, or in the event of the trial 
of any issue, or of the suit, action, or proceeding in which he 
is offered as a witness, and notwithstanding the person offered 
as a witness may have previously been convicted of any crime 

33* 
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or offence: provided, that this act shall not make competent 
any party to any suit, action or proceeding, individually 
named in the record, or any lessor of the plaintiff, or tenant 
of premises sought to be recovered in ejectment, or the land- 
lord or other person in whose right any defendant in replevin 
may make cognizance, or any person in whose immediate 
and individual behalf any action may be brought or defended, 
either wholly or in part, or the husband or wife of such per- 
sons respectively : provided also, that this act shall not repeal 
any provision in 7 W. 4, and 1 V.c. 26: provided also, that 
in courts of equity, any defendant to (in) any cause pending 
in any such court may be examined as a witness on the behalf 
of the plaintiff or of any co-defendant in any such cause, sav- 
ing just exceptions ; and that any interest which such defend- 
ant so to be examined may have in the matter in question 
shall not be deemed a just exception to the testimony of such 
defendant, but shall only be considered as affecting or tending 
to affect the credit of such defendant as a witness. 

Sect. 3. Act not to extend to suits commenced before the 
passing the same. 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 


COMMON LAW. 


[Containing selections from Manning & Granger’s Reports (Common Pleas), 
Vol. V. Parts 1, 2, and 3; Adolphus & Ellis’ Reports, N. 8. (Queen’s Bench), 
Vol. III. Parts 4 and 5;' Carrington & Kirwan’s Reports (Nisi Prius), Vol. 
I. Part 2; Moody’s Reports (Crown Cases), Vol. II, Part 2.*) 


ACTION. ( Broker—Action for breach of duty—Contract or tort.) 
Declaration, in case, stated that defendant was an oil broker, and 
that plaintiffs, linseed crushers, retained him as such broker, to 
sell and deliver for them thirty tons of linseed oil, according to 
the contracts of sale, to such persons as should purchase, for com- 
mission and reward to defendant in that behalf; which retainer he 
accepted: That he as such broker, in pursuance of the retainer, 
made a contract between plaintiffs and P., by which plaintiffs sold 
to P., and he bought of them, the thirty tons, at the price, &c., to 
be delivered by parcels at a place and times named in the decla- 
ration, each parcel to be paid for in ready money: That plaintiffs 
consigned two of the parcels to defendant, and he delivered them 
to P. on payment; and that after the making of the contract, and 
in pursuance. thereof, and of the retainer, plaintiffs consigned to 
defendant, as such broker, the residue of the thirty tons, to be de- 
livered by him to P. on payment: That the oil arrived, &c., of 


* Adolphus & Ellis (N.S.), Vol. IIL, with Manning & Granger, Vol. 1V., 
will compose the Forry-rutrp Vo.tume or Enciisn Common Law Reports, to be 
published early in February, 1845, 

® Moody's Criminal Reports will be speedily reprinted, in continuation of our 
series of English Crown Cases, forming the 4th volume. 
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which defendant had notice, and took upon himself the delivery 
according to the contract: and thereupon it became and was de- 
Sendant’s duty, as such broker as aforesaid, to use all reasonable 
care that the oil should not be delivered to P. or any other person 
without the price being paid to defendant according to the con- 
tract: Yet defendant, not regarding such duty, did not use rea- 
sonable care, &c. that the oil should not be delivered, &c., without 
the price being paid, but neglected and refused so to do, and so 
negligently and carelessly behaved in the premises, that, by 
defendant’s mere carelessness and negligence, the last mentioned 
oil was delivered to H. & Co. without the price being paid by P. 
or any person to defendant: by reason whereof, and of P. having 
become bankrupt and unable to pay, plaintifis lost the said oil, 
and the price thereof, &c. 

Held by the court of queen’s bench, after verdict for plaintiffs : 

That the duty was laid in the declaration as resulting from the 
défendant’s character of broker: but that the duties of a broker as 
defined by statute and common law did not include those said to 
have been violated by the defendant. Judgment arrested. 

Held by the court of exchequer chamber on error : 

That the duty resulted from an express contract described in the 
declaration, and did not arise simply from the defendant’s character 
of broker. 

And that, for the breach of such duty, an action of tort lay. 

Judgment reversed. Boorman v. Brown, 3 Ad. & El. Q. B. 511. 
(Right of physician to sue for fees—Special contract to pay 
such fees how proved—Travelling expenses.) A physician has 
in general no legal right of action for his fees; but he may have 
it by actual contract, the onus of proving which, in an action for 
such fees, is upon the plaintiff. 

Defendant, a lady of moderate fortune, requested plaintiff, a phy- 
sician, to attend to her brother who was ill and in indigent circum- 
stances. After plaintiff had so attended for some time, defendant 
wrote to him: “As your account against me for attendance on my 
brother must be formidable, you will oblige me by letting me have 
it.” ** My wish is to present you with such a sum as you would 
call upon me to pay you.” “I do not know what you would 
deem, under the circumstances, a suitable acknowledgment.” 
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“JT hope you will at once tell me what sum will be agreeable to 
you to accept from me.” Plaintiffnamed £ 150, which defendant 
said was more than she had expected or could afford to pay, and 
after some other communications, she wrote: ‘* Let me know the 
name of your bankers, that I may pay £70 to your account in 
liquidation of my debt to you up to the present time. You will 
further oblige me by letting me know on what terms you will con- 
tinue your visits.” 

Plaintiff brought assumpsit for the higher sum. ‘The judge left 
it to the jury to say whether there had been any contract between 
plaintiff and defendant for payment of fees. The jury thought not, 
and found a verdict for the defendant. On motion for a new trial: 
Held, that the jury had drawn a right conclusion from the evidence. 

Held also, that plaintiff could not recover his travelling expenses 
incurred in visiting defendant’s brother, as money paid to defend- 
ant’s use ; for that such payments were made to plaintiff’s own use 
in the ordinary exercise of his profession. Veitch v. Russell, ib. 
928. 

AGENT. (Authority of foreman of a mill.) A. was the owner of 
a saw-mill, and B. was his foreman. B.,, as the agent of A., but 
without any express authority, entered into a contract in writing 
to supply C. with a quantity of Scotch-fir staves: Held, that this 
contract was binding on A., inasmuch as B. must be presumed to 
have had a general authority to enter into such contracts as the 
one in question. Richardson vy. Cartwright, 1 Carr. & Kirw. 328. 

2. (When authority implied from knowledge of principal.) An 
agent has no right, without the authority of his principal, to over- 
draw a banking account. But if it appear that the agent has done 
so with the knowledge of his principal, the jury will be warranted 
in inferring from this that the agent had, in fact, the requisite au- 
thority. Pott et al v. Bevan, ib, 335. 

ALIENAGE,. (Wife of alien may hold lands.) In ejectment on 
the demise of “ G. M. and Sarah his wife, Joyce Child, Armand 
Shallon and Eleanor his wife, S. B. and Ann his wife,” the female 
lessors of the plaintiff made out their title as co-heiresses of Jonah 
Child. It appeared that the husband of Eleanor was an Egyptian, 
but no evidence could be given that his first name was Armand. 
The judge, at the trial, allowed the record to be amended by strik- 
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ing out the name of Armand, and held that the fact that Shallon 
was an alien would not prevent the lessors of the plaintiff from 
recovering in the present ejectment. Doe d. Miller v. Rogers, 
ib. 390. 

ARBITRAMENT. (Construction of agreement of reference—Ef. 
fect of recital.) An agreement of reference recited that C. claimed 
a balance of £201 to be due to him from S.; and it was cove. 
nanted, between C, and S., that all disputes and differences which 
existed between them should be referred to the arbitration of B., to 
determine the account between the parties and the true balance. 

Held, that C. was entitled to the decision of the arbitrator upon 
all matters in dispute up to the time of the agreement, though inde- 
pendent of, and arising subsequently to, the matters upon which 
the balance of £ 201 was claimed. Charleton v. Spencer, 3 Ad. 
& El. Q. B. 693. 

2. (Award when not final—Matters not before arbitrator—Separa- 
tion of independent findings—Affidavit.) An agreement of refer- 
ence, between M. and D., recited a dispute relating to a transac- 
tion under which five bills of exchange were drawn upon and 
accepted by P.: and, as to the nature and circumstances of, or 
attending such transaction and bills, it was agreed that the same, 
and all matters in question touching and concerning or in any wise 
relating thereto, shouid be referred to arbitration. The arbitrator 
awarded that the bills, and all moneys thereby secured, were the 
property of M.; and that the said bills and moneys and all proceeds 
thereof should be delivered and paid to M.; and that, in case D. 
should have received any part of the money secured by and men- 
tioned in the bills, he should pay it to M. The award was silent 
as to damages. 

M. moved to set aside the award as not final, and for giving no 
damages, on affidavit that at the hearing it was shown that the 
bills had been delivered to D., and it was understood that D. had 
received the whole amount from the acceptor, and therefore no 
evidence was offered on that head on either side. The affidavits 
in answer denied such understanding, and such receipt of proceeds; 
and stated that, on the hearing, no allegation of such receipt had 
been made, nor any claim in respect thereof, and that no question 
as to such receipt had been made a matter of difference at the 
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arbitration, but that M. had there contended that D. was bound to 

pay the whole amount, whether he had received any thing or not. 

Quere, whether the affidavits could be taken into consideration 
upon this motion? But (assuming that they could, and that the 
receipt of proceeds appeared by them not to have been a matter in 
difference on the arbitration) : 

Held, that it appeared that the arbitrator had considered the two 
questions as mixed up together; that one part of the award could 
therefore not be separated from the other ; and that the whole was 
bad as not being final.- In re Marshall & Dresser, ib. 878. 
(Award—Power when well executed.) Where three arbitrators 
were appointed, with power to any two of them to make their 
award, and the award was afterwards made as the award of the 
three, but it was executed by two only: Held, that the power was 
well executed. White v. Sharp, 1 Carr. & Kirw. 348. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Alte- 
ration in bill—Evidence of consent.) Where, after a bill has 
been accepted, and before it is delivered to the drawer, an alteration 
is made by a third party in the date thereof, it is for the jury to 
say, judging from all the circumstances of the case, whether such 
third party made the alteration in question with the acceptor’s 
consent, or as his agent; and in either case the acceptor will be 
liable. Whitfield v. Collingwood, ib. 325. 

CONFLICT OF LAWS. (Administration—Goods of intestate in 
a foreign country.) To an action of debt on a deed, by an admin- 
istrator under a prerogative administration from the archbishop of 
Canterbury, it is no answer that the intestate died abroad, and that 
at the time of the death the deed was in Ireland, and was bona 
notabilia to be administered in Ireland. 

So held by the court of exchequer chamber, reversing the judg- 
ment of the court of queen’s bench. Whyte vy. Rose, 3 Ad. & El. 
Q. B. 493. 

CONTRACT. (Master and servant—Retiring partner.) A., B., 
and C., who were partners, engaged D., by agreement in writing, 


ad 


to serve them for a certain period. Before this period had elapsed, 
C. retired from the concern, and D., with notice of that fact, con- 
tinued in the service of A. and B. A. and B. subsequently became 
bankrupt, whereupon D. was dismissed from their employment : 
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Held, that D. could still sue A., B., and C. on the original agree. 
ment. Dobbin v. Fester et al., 1 Carr. & Kirw. 323. 

2. (Price when an order is countermanded before the work is 
finished.) If A. deliver a chattel to B. under a contract by the 
latter to perform certain work thereon at a fixed price, and before 
such work is completed, A. countermand the order, and demand 
the chattel from B., at the same time tendering a sum sufficient to 
pay for the work actually done, he will be entitled to maintain 
trover therefor, without tendering the contract price. 

But in such a case, the jury must estimate the measure and value 
of the work done, as if the contract had never existed. 

Semble, that by the custom of trade in Manchester, as between 
calico-printers and engravers, the latter have no right of general 
lien for balances due to them from the former. Lilley v. Barns- 
ley, ib. 344. 

CORPORATION. (Contract by not under seal—Executory con- 
tract—Ratification.) A declaration in assumpsit by a corpora: 
tion, stated that the defendant had presented a petition to the house 
of commons for leave to bring in a bill for draining certain slob or 
waste lands in Ireland, the introduction of which bill was opposed 
by the plaintiffs, and also by A.; and that by a certain agreement 
made “ between B. on behalf of the plaintiffs of the first part, C. 
on behalf of A. of the second part, and the defendants of the third 
part, it was agreed that the plaintiffs and A. should withdraw all 
opposition to the bill; that the clauses therein should be settled by 
the solicitors of the parties, in order that the bill might be as per- 
fect and beneficial as it could be made; that the plaintiffs and A. 
should use all reasonable means and endeavours to promote the 
progress of the bill; that part of the slob should be allotted to the 
plaintiffs, and part to A.; that the defendants would, on the passing 
of the act, pay the plaintiffs £1000; and that the defendants would 
pay all costs of obtaining the act; that by a memorandum indorsed 





upon the agreement, with the consent of all parties, and signed by 
D. as agent to the defendents, it was declared that the plaintiffs 
and A. were severally and jointly bound ; that the £ 1000 was to 
be paid to the plaintiffs for expenses incurred by them in a survey 
and for plans, &c., of which the defendants were to have the 
benefit; but that the plans, &c. were to be returned to the plaintiffs 








DIGEST OF ENGLISH CASES—COMMON LAW. 387 








if the £ 1000 were not paid. The declaration then stated, that in 
consideration of the agreement and memorandum, and of the pre- 
mises, and that the plaintiffs would perform all things in the said 
agreement, &c. on their part, the defendants promised to perform 
all things therein on their part, so far as concerned the interest of 
the plaintiffs ; that the plaintiffs delivered the plans, &c.; that they 
withdrew all opposition to the bill; that A. did the same, &c., 
whereof the defendants had notice. 

Held, that it might be inferred that the contract was not under 
seal. 

Held also, that it was not such a contract as would fall within 
the exceptions to the general rule requiring corporate contracts to 
be by deed. But 

Held also, that the contract having been executed on the part of 
the corporation, and the defendants having received the full con- 
sideration, the latter were bound by the contract, and the plaintiffs 
were entitled to sue thereon, 

Semble, that if the contract had remained erecutory, the fact of 
the corporation having put it in suit would have amounted to an 
admission on record of their liability under it, so as to estop them 
from disputing such liability in a cross action. 

Semble also, that up to the time of the corporation adopting the 
contract by performing the condition on their part, there was a 
want of mutuality, as they could not be compelled to perform the 
contract; and consequently that the defendants during that interval 
had the power to retract. 

Held, that the interest of the plaintiffs and of A. being several, 
the latter was properly omitted to be made a co-plaintiff. 

Held also, that the agreement declared upon was not illegal as 
being an agreement against public policy. 

Held also, that a plea, that the bill was not as perfect and bene- 
ficial as it might have been made, was no answer to the action. 

Held also, that the using by the plaintiffs of all reasonable means 
and endeavours to procure the bill to pass, was not a condition 
precedent, and therefore that a plea traversing that averment was 
bad. 

Held also, that a plea stating that the plaintiffs had presented a 
petition to the house of lords against the preamble of the bill was 
VOL, Iv. 34 
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bad, as amounting at least to an argumentative traverse of one of i 
the two averments—that the plaintiffs withdrew their opposition, 
and that they used all reasonable means to promote the bill. 

Semble, that a plea directly traversing the averment, that the 
plaintiffs withdrew their opposition, was good. Fishmongers’ Co. 
v. Robertson, 5 M. & G. 131. 

2. (Statutory power to alter roads—Indictment—Convenience of 
public.) The Manchester and Leeds Railway Company were 
empowered by statute (6 & 7 W. 4, c. cxi.) to make obstructions 
in public or private roads, for the purposes of their undertaking, 
doing as little damage as might be: and a subsequent section 
enacted that, wherever it was found necessary to use that power, 
they should, before any such road should be cut through, &c., 
make a good and sufficient road instead thereof, as convenient for | 
passengers as the road to be cut through, or as near thereto as 
may be. 

The company having obstructed a’ public road without making 
a new one equally convenient or as nearly so as might be: Held, 
that they were indictable for a nuisance on the old highway. 
The company, on obstructing the old highway, made a branch 
in place of it, less convenient in some respects than the former 
road ; but, from the nature of the levels, greater convenience could 
not have been obtained without an expense very disproportionate 
to the increase of accommodation. The judge left it to the jury 
to say whether the company had made a new road as convenient 
as the old, or as nearly so as might be; observing that the com- 
pany were not bound to make it absolutely as convenient if that 
could be done only by a very disproportionate and unwarrantable | 
expenditure. Verdict, guilty. 
On motion for a new trial, on the ground that such finding, un- 
der the circumstances, was not a reasonable application of the 
statute : | 
Held, that no ground appeared for disturbing the verdict. Re- 
gina v. Scott, 3 Ad. & El. Q. B. 543. 

3. (Member of a club or society—Assault—Expulsion.) Any 
society may make any rules by which the admission and expul- 
sion of its members are to be regulated, and the members must 
conform to those rules; but where there is not any property in 
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i which all the members of the society have a joint interest, and 
where there is no rule as to expulsion, the majority may, by reso- 
lution, remove any member ; but, before that is done, notice must 
be given to him to answer the charge made against him, and an 
opportunity given to him for making his defence; where, therefore, 
a member of such a society had used menacing language towards 
another member of the society, and for this a majority of a general 

meeting of the society voted that he should no longer be considered 
a member of the society, but did not give him any notice of the 
intention to take his conduct into consideration, or any opportunity 
of making his defence: Held, that this expulsion was invalid, and 
that he was still a member of the society. 

A policeman prevented a member of a society from entering the 
society’s room: Held, that if the policeman was wholly passive, 
and merely obstructed his entrance as any inanimate object would, 
this was not an assault by the policeman. Innes v. Wylie, 1 
Carr. & Kirw. 257. 

CRIMINAL LAW. (Principal and accessory.) A. was indicted 

as a principal for feloniously making a die which would impress 
the resemblance of the obverse side of a shilling. A. had gone 
to a die-sinker #nd ordered four dies of the size of a shilling to be 

made, stating ttm to be for two whist clubs. One die was to be 
exactly like the obverse side of a shilling, another with an inscrip- 
tion, a third exactly like the reverse side of a shilling, and the 
fourth with an inscription. Before making them, the die-sinker 
communicated with the officers of the mint, who directed him to 
execute the prisoner’s order, which he did, the prisoner having 
| desired him to make the first and third before he made the other 
two dies, which he did, and from these counterfeit shillings could 
be coined: Held, that A. was rightly indicted for the felony as a 

principal. Regina v. Bannen, ib. 295. 

2. (Arson— What is an out-house.) A. was indicted for setting fire 
to an out-house. The building set on fire was a pig-stye, situate 
in a yard in the possession of the prosecutor, into which yard the 
back door of the prosecutor’s house opened, and which yard was 
bounded by fences and by other buildings of the prosecutor, and 
by a cottage and barn, which were let by the prosecutor to a 
tenant, but which did not open into this yard: Held, that this pig- 











390 JURISPRUDENCE. 


- 


ios } 


stye was an out-house within the stat. 1 Vict. c. 89,s.3. Regina 
v. Janes, ib. 303. 


. (Larceny— Purchase froma servant of owner.) A. received goods 


from B. (who was the servant of C.), under colour of a pretended 
sale: Held, that the fact of his having received such goods with 
knowledge that B. had no authority to sell, and that he was in fact 
defrauding his master, was sufficient evidence to support an indict- 
ment for larceny against A. jointly with B. Regina v. Hornby 
et al., ib. 305, 


- (Perjury—How materiality must be averred.) An indictment 


for perjury stated, that H. L. stood charged by F. W., before T. 
S., clerk, a justice of the peace, with having committed a trespass, 
by entering and being in the day time on certain land in pursuit 
of game, on the 12th of August, 1843; and that T. S. proceeded 
to the hearing of the charge, and that, upon the hearing of the 
charge, the defendant C. B. falsely swore that he did not see H. 
L. during the whole of the said 12th of August, meaning that he, 
the said C. B., did not see the said H. L. at all on the said 12th 
day of August in the year aforesaid ; and that, at the time he, the 
said C. B. swore as aforesaid, it was material and necessary for 
the said T. S. so being suck justice as aforesaid, % inquire of and be 
informed by the said C. B., whether he, the said C. B., did see the 
said H. L. at all during the said 12th day of August, in the year 
aforesaid: Held, that this averment of materiality was insufficient, 
because, consistently with this averment, it might have been ma- 
terial for T. S. in some other matter, and not in the matter stated 
to have been in issue before him, to have put this question, and 
received this answer. Regina v. Bartholomew, ib. 366. 


. (Larceny—Possession of stolen goods when evidence *®» Where 


a person on whom stolen property is found gives to those who find 
him in possession of it a reasonable account of how he came by 
it, it is incumbent on the prosecutor, on the trial, to show that that 
account is untrue. Aliter, if that account be unreasonable or im- 
probable on the face of it. 

Where a piece of wood, which had been stolen, had been found 
by a constable in the possession of the prisoner five days after it 
was lost, who said that he had bought it of N., who lived about 
two miles off: Held, that it was incumbent on the prosecutor to 
negative this explanation. Regina v, Crowhurst, ib, 370. 
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6. (Embezzlement—Evidence.) It was the duty of a servant, au- 


thorized to receive money for his employer, to account to his em- 
ployer on the evening of every day for the money received during 
the day by him for his employer, and to pay over the amount. 
He received three sums for his employer on three different days, 
and neither accounted for those sums, nor paid them over. He 
never denied the receipt of them, or rendered any written account 
in which they were omitted: Held, that if the servant wilfully 
omitted to account for these sums, and pay them over on the res- 
pective days on which he received them, these were embezzle- 
ments, and that such wilful omissions to account and pay over 
were equivalent to a denial of the receipt of them. Regina v. 
Jackson, ib. 384. 


. (Assault with intent to rob.) A., at C. fair, came up to B., the 


prosecutor’s father, (being a stranger to him), and gave him eleven 
sovereigns to buy him a horse, and B. put them into his pocket. 
B. refused to give the eleven sovereigns back, and A. and the pri- 
soner, who was in his company, assaulted him, but could not get 
the money from him. On the next day the prisoner asked B. for 
the eleven sovereigns; and at L. fair, on a subsequent day, the 
prisoner having seen the prosecutor receive seven sovereigns, de- 
manded the eleven sovereigns of him, and then knocked him down, 
and tried to get the seven sovereigns out of his pocket: Held, that 
there was such a semblance of a claim of right, that this was not 
an assault with intent to rob. Held also, that the intent to rob being 
negatived, the prisoner might be convicted of an assault under the 
11th sect. of the stat. 1 Vict. c. 85. Regina v. Boden, ib. 395. 


. (Larceny—lIn case of articles found.) A. picked up the purse 


of B., which contained money, on a turnpike road, along which 
B. had previously travelled by coach. A. converted the purse 
and its contents to his own use: Held, no larceny, and that A. 
was liable civilly, but not criminally. 

If there had been any mark on the purse by which the owner 
could have been known, it would have been otherwise. Regina v. 
Mole, ib. 417. 


. (Assault— Where parties go out to fight.) If two parties go out to 


strike one another, and do so, it is an assault in both, and it is quite 
immaterial which strikes the first blow. Regina v. Lewis, ib. 419. 
34* 
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10. (Burglary—Averment of property of goods intended to be 
stolen.) An indictment for burglary charged the prisoner with 
breaking, in the night time, into the dwelling-house of E. B., 
“with intent the goods and chattels in the same dwelling-house 
then and there being feloniously and burglariously to steal, and 
stealing the goods of E. B.” It was proved that the house was 
that of E. B., but that the goods the prisoner stole were the joint 
property of E. B. and two others: Held, that if it was proved that 
the prisoner broke into the house of E. B. with intent to steal the 
goods there generally, that would be sufficient to sustain the charge 
of burglary contained in the indictment, without proof of an intent to 
steal the goods of the particular person whose goods the indictment 
charged that he did steal. Regina y. Clarke, ib. 421. 
11. (Larceny by person in the house to whom money is given for a 
particular purpose.) On the trial of an indictment for larceny as 
a servant, it appeared that the prisoner lived in the house of the 
prosecutor, and acted as the nurse to his sick daughter, the pri- 
soner having board and lodging and occasional presents for her 
services, but no wages. While the prisoner was so residing, the 
prosecutor’s wife gave the prisoner money to pay a coal bill, which 
money the prisoner kept, and brought back a forged receipt to the 
coal bill: Held, that the prisoner was not the servant of the pro- 
secutor, but that this was a larceny of the money. Regina v. 
Smith, ib. 423. 
12. (Mutiny at sea.) If the crew, or part of the crew of a ship com- 
bine together to resist the captain, especially if the object be to 
deprive him of his command, it will amount to “‘ making a revolt,” 
within the meaning of the stat. 11 & 12 Will. 3, c. 7, s. 9; and 
it would be no answer to show that there were grievances, which, 
by their resistance, the men sought to redress. Regina vy. 
M’ Gregor, ib. 429. 
13. (False pretences—Indictment.) An indictment for obtaining 
money, &c., under false pretences, must allege that the defendant 
knew the falsehood. “ Falsely and fraudulently” is not enough. 
Semble, an acquittal for larceny of goods is no bar to an indict- 
ment for obtaining the goods under false pretences. Regina v. 
Henderson, 2 Moody C. C. 192. 
14. (Larceny by trustee from treasurer of society.) Where a 
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friendly society had appointed a treasurer and two trustees, one of 
the trustees was held guilty of larceny in stealing the money of the 
society, the money being alleged in the indictment to be the pro- 
perty of the treasurer; and having been taken from his hands with 
the intention of stealing. Regina v. Cain, ib. 204. 

15. (Murder— When conviction of assault.) On an indictment for 
murder against several, one cannot be convicted of an assault com- 
mitted on the deceased in a previous scuffle, such assault not being 
in any way connected with the cause of death. Regina v. Phelps, 
ib. 240. 

16. (False pretences— What.) An indictment for obtaining money 
from H. G. H. under the false pretence that the prisoner intended 
to marry H, G. H. and wanted the money to pay for a wedding 
suit he had purchased, is not sufficient to sustain a conviction. 
Regina v. Johnston, ib. 254. 

17. (Perjury—Materiality.) A question having no general bearing 
on the matters in issue, may be made material by its relation to 
the witness’s credit, and false swearing thereon will be perjury. 
Regina v. Overton, ib, 263. 

DEBTOR AND CREDITOR. (Sale of goods to defraud credi- 
tors.) In order to set aside a sale of goods, quoad the purchaser, 
on the ground that it was made with the intention of defrauding 
the creditors of the seller, it must be shown that the purchaser was 
aware of that intention, and that he conspired with the seller to 
carry it into effect. Bentliff v. Garnett, 1 Carr. & Kirw. 326. 

DEED. (Obliterated stamp—Onus probandi.) The onus of show- 
ing that a deed, otherwise regular, has not been duly stamped, lies 
on the party impeaching it. And if a deed be produced, purport- 
ing to have been sealed and delivered, “ being first duly stamped,” 
but the stamp has been obliterated, and it only appears by marks 
on the deed that some stamp was once impressed on it, the judge 
may decide whether or not the fact of stamping is sufficiently 
proved, and if satisfied of it, receive the instrument as evidence. 
Doe d. Fryer vy. Coombs, 3 Ad. & El. Q. B. 687, 

DISTRESS. (Under agreement—Leave and license—Pleading.) 
B., the owner of land, agreed with C. for the sale of it to him; and 
C. not paying the purchase money, and being also indebted to B. 
in a further sum, B., by indenture to which B. and C. were par- 
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ties, settled the land to the use of himself in fee, with proviso that, 
if C. should pay B. the debt, with interest, on a day named, B. 
should convey to C, in fee: C. covenanted to pay the principal and 
interest on the day, and that, if default were made therein, B. might 
enter ; but it was agreed that, till default made, C. should hold and 
enjoy the land: and C. covenanted that, as often as it should hap- 
pen that the interest was in arrear, it should be lawful for B. to 
enter and distrain for the arrear, and dispose of the distress as 
landlords may do in respect of distresses for arrears of rent on 
leases for years. 
C. having entered into possession, B. distrained for interest ac- 
eruing after the day named for payment of the principal. B. 
replevied ; and C. avowed, under the indenture, the taking, as for 
and in the name of a distress. 
Held that C., whether he had or had not the legal estate, might 
create the power of distress, and that the avowry was good on 
general demurrer, even supposing it to set up only a leave and 
license. Chapman y. Beecham, ib. 723. 
EVIDENCE. (Altesting witness—Necessity of proving execution 
of deed produced on notice, where party producing claims nothing 
under it in the cause—Surprise.) In an action by A. against B. 
for commission due to A. as agent for B., in procuring him an 
apprentice, B. produced the deed of apprenticeship under notice ; 
and there being an attesting witness to it who was not called, A. 





was nonsuited. 

Held, that as B. did not claim under the deed any interest in the 
subject-matter of the cause, the case did not fall within the excep- 
tion to the rule requiring proof of the execution of an instrument. 

Held also, that A. was not entitled to a new trial on the ground 
of surprise, though he was not aware before the trial that there 
was an attesting witness; it not appearing that he had made any 
inquiry on the subject. Rearden v. Minter, 5 M. & G. 204. 

2. (Promissory note— What not evidence of handwriting.) In an 
action on a joint and several promissory note against A., B., and 
C., the only evidence as to the handwriting of C. was a retainer 
to the attorney to defend the action, bearing the signatures of all 
three defendants, upon which the attorney had acted, without hav- 
ing ever seen C., or being acquainted with his handwriting: Held, 
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there was no evidence of the writing of C. Drew v. Prior, ib. 
264. 

3. (What not privileged communication.) A. having a claim 
against B., they went together to the office of A.’s attorney, who 
had never acted as attorney for B. A statement was made by B. 
relating to A.’s claim; and it was arranged that the attorney 
should, on behalf of B., write to a third party in respect of the sub- 
ject-matter of the claim. An action having been afterwards 
brought by A. against B.: 

Held, that the statement by B. was not a privileged communi- 
cation. 

Held also, that the letter, being an act done, might be proved by 
the attorney. Shore v. Bedford, ib. 271. 

4. (Privilege of witness to withhold papers—Decision at nisi prius 
how far questionable in banc.) On the trial of ejectment against 
a lessee by a party claiming the reversion, the plaintiff, to prove 
seisin in G., a late tenant for life, called the executor of G., and 
required him to produce a book containing an entry forty years 
old, of a receipt of rent for the land in question by G.’s steward. 
It was admitted, on the part of the plaintiff, that the executor (who 
also was a legatee of large personal property under the will of the 
tenant for life) would be liable over to the defendant if the plaintiff 
obtained a verdict, under a covenant for title by G.: and that the 
action was substantially defended by the executor. 

Held, that the executor was bound to produce the book. 





When a judge at nisi prius has compelled the production of evi- 
dence by a witness who objects, guere, whether the decision can 
be reviewed in banc? Doe d. Earl of Egremont vy. Date, 3 Ad. 
& El. Q. B. 609. 

5. (Counterpart of lease.) In ejectment, to prove that the land in 
question was part of the estate of the lessor’s ancestor, a counter- 
part of a lease, purporting to demise that land, was produced from 
the ancestor’s muaiment room: it was dated in the ancestor’s life- 
time, and appeared to be executed by the person named as lessee, 
but by no one else. The lease itself was was not produced, nor 
any excuse shown for the nonproduction. No privity appeared 
between the lessee and the defendant in the ejectment. 

Held, that the counterpart was admissible. Doe d. Earl of 
Egremont vy. Pulman, ib. 622, 
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6. 


~) 


(Notice to produce papers.) Assumpsit against acceptor of a bill 
of exchange. Plea, that before and at the time of the accepting, 
&c., a fiat in bankruptcy had issued and was in prosecution 
against defendant, and defendant then owed plaintiff a debt prove. 
able under the commission; and that defendant, in consideration 
that plaintiff would prove such debt under the commission, agreed 
to accept, and accepted the bill in part payment of the debt to be 
so proved; whereby the bill was and is void. Replication, deny- 
ing the acceptance in part payment of such debt. Issue thereon. 
Held, that the statements in the plea did not oblige the plaintiff 
to produce the bill at the trial, nor entitle the defendant to offer 
evidence of it without having given notice to produce. Goodered 
v. Armour, ib. 956. 


. (Admissions—Depositions taken in presence of a party.) In an 


action by B. against A. for false imprisonment, A. pleaded a jus- 
tification, that B. had been guilty of embezzlement. B. and his 
witnesses having made the charge before a magistrate, depositions 
were taken in the hearing of B., and he made a statement in 
answer: Held, that on the trial of the action for false imprison- 
ment, these depositions and the plaintiff’s statement in answer were 
receivable in evidence for the defendant, as being matters stated in 
the hearing of the plaintiff, to which he made an answer, but that 
the depositions were no proof of any fact therein stated. Jones 
v. Morrell, 1 Carr. & Kirw. 266. 

(Entry of date of circumcision by a Jewish rabbi.) In trespass 
for taking the plaintiff’s goods, with a plea of not possessed, it was 
proposed to show that the goods were not his, by showing, inter 
alia, that he was not twenty-one. To show this, it was proved 
that, by the custom of the law of the Jews, children are circum- 
cised on the eighth day from their birth, and that it was the duty 
of the chief rabbi to perform this rite, and make an entry of it in a 
book. It was proposed to give in evidence the entry in this book 
of the plaintiff’s circumcision, the entry being in the handwriting 
of a chief rabbi, who was dead: Held, that the entry was not re- 
ceivable in evidence. Davis v. Lloyd, ib. 275. 

(Opinion in cases of collision.) In case for running down the 
plaintiff's ship, a nautical witness may be asked, whether, having 
heard the evidence, and admitting the facts proved by the plaintiff 
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to be true, he is of opinion that the collision could have been 
avoided by proper care on the part of the defendant’s servants. 
Fenwick v. Bell, ib. 312. 

10. (What sufficient evidence of contract.) A., a railway con- 
tractor, met B. and several others, in order to receive tenders with 
reference to certain work. A. then read a specification with refer- 
ence to the work in question ; after which B. and the others handed 
in their tenders. B.’s tender was signed with his name, but there 
was no evidence that it was in his handwriting: Held, notwith- 
standing, that such tender, taken with the specification, sufficiently 
proved the contract. Allen y. Yorall, ib. 315. 

11. (Impressions as to contents of papers—Refreshing memory.) 
A witness, who states that he had at one time received a number 
of letters from one of the parties in a cause, containing statements 
with reference to a particular fact, but which letters he had since 
destroyed, cannot be examined as to the general contents of such 
letters, for the purpose of ascertaining the impression thereby pro- 
duced in his mind with reference to the fact in question. 

The editor of a newspaper swore that A. was the writer of a 
certain article which had appeared in that paper many years 
before, and that the manuscript had been lost. A. stated that he 
had been in the habit of writipg such articles for the newspaper in 





question, but that he had no recollection of having sent the par- 
ticular article now referred to. He swore, however, that all the 
statements made in the articles he did send were true: Held, that 
the newspaper might be put into A.’s hand, in order to refresh his 
memory; and that he might be asked, whether, looking at the 
article, he had any doubt that the fact was as therein stated. 
Topham et ux. v. M’Gregor et uz., ib. 320. 
GUARANTEE. (To a partnership when discharged by change ° 
in the firm—Nonsuit when not claimable.) A bond of guarantee, 
reciting that W. and E. had entered into copartnership in a certain 
business, and had, on the treaty for such copartnership, agreed 
that P. should be the acting partner in the said business, stated, as 
the condition, that P. should keep all the covenants in a certain 
indenture of copartnership between him and W. and E., and also 
should, during such time as he should continue the acting partner 
in the said business of said copartnership, truly account for all 
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moneys which should come to his hands as such partner as afore- 
said to the seid W. and E. 

By the indenture referred to, after reciting that W. and E. had 
carried on the trade or business, &c., and had agreed to admit P. 
a partner therein, W., E., and P. covenanted to each other to be- 
come partners in the trade or business, &c., from the day of the 
date of that deed of copartnership, for a term of years : P. to super- 
intend the business, perform the duties of an acting partner during 
the said copartnership, and have the care and custody of the 
account books during the continuance of that copartnership: that 
W., E., and P. should meet yearly during that copartnership, cast 
up the accounts, and value the stock, &c. Proviso, that if any of 
the parties, their executors, &c., should desire to withdraw from 
that copartnership at the end of the seventh year, and should give 
notice, &c., that indenture of copartnership should, on tlie expira- 
tion of such notice, determine as to such party. Agreement, that 
any one of the partners in the said joint trade might transfer his 
share therein during his lifetime to his son, being of age, or might 
bequeath the same to any person by will, and that such son or 
other person, &c., or in case of the death of any partner without 
having made such transfer or disposition, the executors or admin- 
istrators of such partner, should be deemed a partner or partners 
in the said joint concern during the then residue thereof in respect 
of such share, &c., in the place of such partner, &c., and should 
hold such share durfng the remainder of the said copartnership, 
subject to the provisions of that indenture. 

After the making of the bond and indenture, W. died ; and after 
his death, P., as managing partner, rendered false accounts; 
whereupon E. declared against P.’s surety in debt upon the bond. 
Plea, performance of the condition. Replication, after setting forth 
the indenture, that P., while he continued such partner in the trade 
and business of the said copartnership as aforesaid, and after the 
decease of W., did not duly account, &c., but delivered false ac- 
counts. Rejoinder, that P. did not deliver false accounts in man- 
ner, &c. Issue thereon. Verdict for plaintiff: 

Held, on the construction of the above deeds, that the copart- 
nership referred to in the condition of the bond was determined by 
W.’s death, and the surety, therefore, not liable for P.’s default 
happening after that event. 
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That the plaintiff, however, having accepted an issue on the 
above rejoinder, could not claim a nonsuit. 

But although the court, on motion for a nonsuit, and rule nisi 
granted, discharged the rule, they arrested the judgment. Chap- 
man v. Beckinton, 3 Ad. & El. Q. B. 703. 

INNKEEPER. (Obligation to receive travellers.) A person who 
| keeps a public inn is bound to admit all persons who apply peace- 
ably to be admitted as guests. 

A declaration against an innkeeper stated that the defendant kept 
an inn, and that the plaintiff, at night, was travelling, and the inn 
being shut up, the plaintiff knocked at the door of the inn, in order 
that he should be admitted as a guest, and that, although the 
defendant heard the knocking, and had notice of the premises, 
she would not admit the plaintiff into the inn. The defendant 
pleaded that she did not hear the knocking, and had not notice of 
the premises: Held, that on this issue it was for the jury to say, 
whether the defendant heard the knocking, and if so, whether the 
defendant ought to have concluded from it that the person so 
knocking at the door was a person requiring to be admitted as a 
guest. Hawthorn vy. Hammond, 1 Carr. & Kirw. 404. 

INSURANCE, (Construction of policy—Port of destination.) A 
policy of insurance was effected on goods at and from L., to various 
places in China, amongst others, to Canton, with leave for the ship 
named in the policy, or any other ship on board which the interest 
might be transhipped, to touch at various ports, amongst others, 
Hong-Kong, “‘ or remain at the same until it is deemed expedient 
to proceed to the port or place of discharge,” and the risk was to 
continue “ until the goods are arrived at their final port of destina- 
tion.”” When the ship arrived at Macao, hostilities were going on 
at Canton, so that she could not go thither. In the course of the 
voyage, the goods had received some damage; and the consignees, 

| in consequence, ordered the ship to be taken to Hong-Kong, at 

which place the goods were to be transhipped on board the J. L., 
in order, as they alleged, to have them examined. Whilst the 
transhipment was proceeding, the J. L. was driven ashore by a 
storm, and the goods lost: Held, in an action on the policy, that 
the mere fact of the vessel named in the policy having been unable 
to proceed to Canton on account of the hostilities did not, under 
VOL. IV. 35 
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this policy, make Hong-Kong the final port of destination, so as to 
determine the risk; but that it was for the jury to say, whether 
the consignees, when they transhipped the goods, intended to make 
itso. Oliverson v. Brightman, ib. 360. 

INTEREST. (On balance of overdrawn banker’s account.) If the 
balance of a banking account remain overdue after the bankruptcy 
of the banker, his assignees are entitled to recover interest on such 
balance, as well for the period which has elapsed since the bank- 
ruptey, as for that which had elapsed before it. Pott et al. v. 
Bevan, ib. 335. 

LANDLORD AND TENANT. (Assignee of reversion—Evidence 
on denial of a tenancy on terms specified—Disallowance of 
pleas.) Defendant being tenant under a lease not sealed, the 
lessor assigned the reversion to plaintiff, who gave notice to de- 
fendant of the assignment. Defendant continued to occupy, and 
afterwards was sued by plaintiff for breach of certain terms of the 
lease. The declaration (in assumpsit) alleged that defendant 
became tenant to plaintiff under the terms, and promised to per- 
form them: the plea denied that defendant became tenant under 
the terms; and there was no plea of non assumpsit. 

Held, on motion to enter a nonsuit, that the jury were war- 
ranted in finding for the plaintiff, and that the existence of a con- 





tract was not put in issue. 

The defendant had originally pleaded also non assumpsit, but a 
judge at chambers having refused to permit this plea with the other, | 
on the ground that both raised the same questions, elected to retain 
the plea denying the tenancy. The court, after the above decision, 
refused to disturb the verdict for the purpose of enabling the de- | 
fendant to raise the question of contract on non assumpsit, though 
they considered that both pleas ought to have been originally 
allowed. Brydes v. Lewis, ib. 603. 

2. (Distress of fixtures—Remedy of tenant.) If a landlord, under | 
a distress for rent arrere, sever fixtures from the freehold and dis- | 
pose of them, he is liable in trover, and the articles may be des- 
cribed in the declaration as goods and chattels: and the plaintiff 
does not thereby waive his right of maintaining that the distress is 
illegal, because fixtures cannot be distrained for rent arrere. Dal- 
ton y. Whittem et al., ib. 961. 
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3. (Agreement to increase rent does not make a new tenancy.) If, 
whilst a tenant from year to year is in possession of lands under 
an agreement reserving a certain rent, he agrees with his landlord 
to pay an increased rent, this will not have the effect of creating 
a new tenancy. Geeckie vy. Monk, ib. 307. 

4. (Covenant to pay rent when lessee has not been let into full pos- 
session.) Where premises are demised by indenture at an entire 

rent, and there is a covenant by the lessor to pay such rent, no 

action for rent arrear can be brought on such covenant, unless the 
lessee has been let into full possession of the premises demised. 

‘ Where, in such an action, the defendant in his plea sets forth 

the lease, and then avers that “ he entered and was possessed” of 





| the premises thereunder, this will not estop him from proving that, 
when he so entered, he found some part of the said premises in the 
possession of a third party under an adverse title. Holgate et al. 

v. Kay, ib. 341. 
LIEN. (By agreement—Apparent ownership—Trover—De in- 
juria—New assignment.) A railway company contracted with 
R. that R. should build a bridge for the company on their railway: 
R. was to provide implements and materials ; and, if the company’s 
architect considered that R. did not proceed with proper expedi- 
tion, the company, on seven days’ notice, might employ other or 
additional workmen, and, in that case, might use the implements 
and materials of R. which for the time being should be used by R. 
in or about the works ; and R. was to repay all additional expenses. 
The company were to have a lien on the implements and mate- 
rials which for the time being should be upon the ground whereon 
the bridge was to be built, as a security for the completion of the 





works, R. undertaking to execute such deeds as counsel for the 
company should advise for confirming the lien and security. 

A fiat of bankruptcy issued against R. on 31st July, on which 
day the company took possession of implements and materials 
used by R. in building the bridge. On 1st August the company 
| gave notice, as provided in the contract; on 2d August they com- 
menced completing the bridge, and in so doing used some of the 
materials, and detained the rest. 

1. Held, that the agreement was lawful, not being made in con- 
templation of bankruptcy. 
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2. That the company were not entitled to use the implements 
and materials till the expiration of the seven days’ notice, and that 
the previous use was a conversion. 

3. That they were entitled, after the seven days, to use all im- 
plements and materials used by the contractor on any part of the 
works for constructing the bridge. 

4. That they were entitled to a lien upon all such implements 
and materials, so used, as were upon any land, possessed by the 
company, on which the building of the bridge was, in a popular 
sense, being carried on. But not to a lien upon the materials of 
a temporary railway constructed for bringing articles to the bridge 
from an adjoining river, nor to a crane at the end of such tempo- 
rary railway, not being on the company’s land. 

5. But that these last materials were liable to be used by the 
company, as above. 

6. That these rights of the company were not invalidated by 
the possession of the bankrupt, under stat. 6 G. 4, c. 16, s. 72, 
he being the true owner. 

7. Nor by other implements and materials, so used, having 
been removed without any objection from the company’s authority, 
the lien being a shifting one, and attaching to such articles as were 
brought from time to time, and ceasing as to such only as were 
removed. 

8. Nor by the implements and materials not being scheduled. 

9. The assignees of R. having brought trover against the com- 
pany for all the implements and materials above mentioned, the 
defendants pleaded the contract specially, and alleged that the im- 
plements and materials were brought, and used for the bridge, and 
were on the ground whereon the bridge was to be built; and that 
defendants had possession by R.’s permission, and continued to 
possess under the lien. On replication de injurid: Held, that de- 
fendants were entitled to judgment, although the facts did not 
bring all the articles to which the declaration applied within the 
lien, the plaintiffs not having new assigned. 

10. The rules as to new assignments apply to trover as well as 
trespass. Hawthorn vy. The New Castle &c. Railway Co., 3 
Ad. & El. Q. B. 734, note (a). 

LIMITATIONS. (Statute of limitations—Acknowledgment after 
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action brought.) Acknowledgment of debt Lars the statute of 
limitations, because it amounts to a new promise; and therefore, 
if made after action brought, it is no bar. Bateman v. Pinder, ib. 
574. 

(What amounts to a new promise.) Defendant having pleaded 
the statute of limitations, plaintiff proved, in answer, that, before 
six years had elapsed from the contracting of the debt, and within 
six years before action .brought, defendant wrote to him as 
follows : 

* 7 do not desire that you or any one of my creditors should lose 
what I owe them; on the contrary, it is very much my wish not 
only to pay my debts but interest upon them if I can. As you 
have mentioned the limitation act, I answer at once, that I am 
ready to put it out of my power to take advantage of that act, and 
will immediately give you my note for whatever amount is due to 
you. ‘To pay you now or within the year I am utterly unable. I 
really have not, as you imagine, received 6001.” “It is of course 
indispensable that the exact sum I owe you should be fixed, 
whether you accept my note or not. I have clearly shown you 
in a former letter, that your account is not in accordance with the 
estimate upon which you greed.” “If you really cannot pro- 
duce the original estimate, or the rough draft of it, it certainly is 
reasonable that some (and considerable) deduction should be made 
from your charges.” (Details as to this were then stated.) “ You 
will perhaps say, what deduction you are prepared to make: and 
I shall be glad if it be such as will allow me, with justice to my 
other creditors, to give you my note for the amount, or, if it be 
possible, to borrow it from a friend, which I have a hope of doing, 
and wipe the account entirely out of your books.” “I am fully 
sensible of, and thankful for, the forbearance you have shown; 
but I cannot move a step in the way to give you satisfaction, and 
do justice to my other creditors, until the sum actually due to you 
be ascertained.” 

Held, that the letter contained an unconditional promise to pay, 
and prevented the statute of limitations from operating. Gard- 
ner v. M’ Mahon, ib. 561. 


. (Money had and received.) Intestate granted an annuity to plain- 


tif. After his death, his administratrix caused the annuity to be 
35* 
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vacated for a defect in the memorial. Plaintiff, to recover the bal- 
ance of consideration money, brought indebitatus assumpsit against 
the administratrix for money had and received by the intestate to 
plaintiff’s use, stating promises by intestate and by defendant. 

Held, that although a right to recover the consideration money 
became vested in plaintiff on the refusal to continue the annuity, 
such right did not go back, by relation, to the time when that 
money was originally paid: and therefore counts in the above 
forms were not applicable. Churchill v. Bertrand, ib. 568. 

4. (Payment by one of several debtors—Fraud.) Indebitatus assump- 
sit against J. and W.; plea, the statute of limitations ; replication, 
that the debt accrued within six years. The debt was originally 
contracted with J. W., and S.; and S., more than six years after- 
wards, and within six years of the action being brought, made a 
payment in respect of it to the plaintiff. S. became bankrupt 
shortly after ; and the jury found that he made the payment in fraud 
of J. and W., and in expectation of immediate bankruptcy. Held 
that, nevertheless, the payment barred the operation of the statute. 
Goddard vy. Ingram, ib. 839. 

MAGISTRATES. (Notice of action under st. 24 Geo. 2.) A no- 
tice of action to a magistrate, under stat. 24 G, 2, c. 44, s. 1, 
must specify the place at which the act complained of occurred. 

It is not enough that it names the day. 

The omission is not cured by the magistrate pleading a tender 
of amends, under sect. 2. Martins vy. Upcher, ib. 662. 
MALICIOUS ARREST. (What amounts to malice.) E. having 
obtained a judgment against F. and T., he, by H., his attorney, 
sued out concurrent writs of ca. sa. into London and Surrey. F. 
was taken on the former writ, and, on giving to H. a promissory 
note jointly with B. as his surety, was discharged. No notice of 
this was-given to the sheriff of Surrey, and he took T. on the other 
writ of ca. sa. In an action against H. for maliciously omitting 
to give notice to the sheriff of Surrey, that the judgment had been 
satisfied by the arrangement with F.—Held, that, to support this 
action, the jury must be satisfied that there was malice; but that 
to constitute malice it was not necessary that H. should have acted 
from any spite or ill-will, or the like, but that, if he acted as he 
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did from any indirect motive, such as to get the debt for his client 
from T., or to get more costs for himself, that would be malice for 
this purpose. Held, also, that the mere fact of H. not giving no- 
tice to the sheriff of Surrey that the judgment had been satisfied, 
was one from which alone the jury might infer malice ; but that, if 
they thought that H. had been defrauded when he received the 
promissory note, or had taken it on a representation that the par- 
ties were solvent when they were not so, this would go to negative 
the malice. Tebbutt v. Holt, 1 Carr. & Kerw. 280. 

OFFICE. (Compensation for loss of office under st. 5 and 6 W. 
4— What is an office of profiti—What is an abolition.) The 
sheriff’s court of York held plea of civil actions arising in the city; 
and, at the time of the passing of stat. 5 & 6 W. 4, c. 76, four 
persons only (appointed by the corporation) were permitted to prac- 
tise there as attorneys. They were employed at the option of the 
suitors, and received no emolument but the fees paid by them. 

Held, that the place of such an attorney was an office of profit 
in the corporation, for the loss of which compensation might be 
claimed under sect. 66. 

After the passing of stat. 5 & 6 W. 4, c. 76, the court continued 
to be held; but by sect. 119 every attorney of the superior courts 
at Westminster had liberty to practise there. 

Held, that the mere opening of the court was not an abolition of 
the former office of attorney, entitling the original attorneys to com- 
pensation under sect. 66. Regina v. York, Mayor &c. of, 3 Ad. 
& El. Q. B. 550. 

PATENT. (Degree of particularity required in notice of objec- 
tion.) The notice of objections to a patent delivered by the de- 
fendant under stat. 5 & 6 W. 4, c. 83, s. 5, ought to contain 





more particular information than that which is necessarily con- 
veyed by the defendant’s pleas. 
In an action for the infringement of a patent “ for improvements 
| in treating, or operating upon, farinaceous matter and other pro- 
ducts, and in manufacturing starch,” one objection stated, that the 
alleged invention had been published in the specification of two 
previous patents (particularizing them,) “and also by other per- 
sons in other books and writings: Held, that the books, &c. should 
be specified. 
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A second objection stated, that the plaintiff’s specification did 
not “sufficiently distinguish between what was old and what was 
new: Held sufficient, as the objection was to an omission in the 
specification. 

The same objection alleged that the plaintiff did not state in his 
specification “the most beneficial method with which he was then 
acquainted, of practising his said invention :” Held, sufficiently 
precise. 

A third objection stated that the invention was in use by many 
persons before the patent, and particularly that the use of rice 
starch was “ known and practised by persons engaged in the manu- 
facture, and finishing, of lace and similar fabrics at Nottingham 
and elsewhere:” Held, that upon striking out the words “ and 
elsewhere,” the objection was sufficiently precise. 

Semble, per Maule J., that it was sufficiently so without striking 
out these words. Jones v. Berger, 5 M. & G. 208. 

PLEADING. (Duplicity—Successive bankruptcies when 15s. in 
the pound not paid.) A plea (in assumpsit) setting out three com- 
missions of bankrupt against the plaintiff, one fiat and two dis- 
charges under insolvent debtors’ acts, and alleging that the plain- 
tiff’s estate did not on ary occasion produce 15s. in the pound, is 
bad for duplicity. 

The court permitted the defendant to amend on payment of 
costs, but refused to allow him to plead the various bankruptcies, 

&c. in several pleas. Alexander v. Townley, ib. 300. 

2. (De injuria absque residuo, &c., effect of, how limited by previous 
admission—Mutiny—Disqualification under navigation acts.) 
Plaintiff, a seaman, declared against a ship-owner on an agreement 
(under stat. 5 & 6 W. 4, c. 19, ss. 2, 3,) to employ plaintiff as 
carpenter’s mate of a vessel during a South Sea voyage, and to 
pay him, by way of wages, on discharge and sale of the cargo, a 
stated proportion of the net proceeds: breach, that defendant 
wrongfully discharged plaintiff before the end of the voyage, 
whereby his wages were lost. Plea, that it was by the agreement 
stipulated that plaintiff should not cause disobedience of orders or 
mutiny on board the ship, and that the wages should not be due | 
unless plaintiff should have well and truly performed the voyage 
according to the agreement: that, during the voyage, the master 
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died, whereupon S., the first mate, became and was and exercised 
the duties of master till the completion of the voyage; and that 
plaintiff, afterwards and during the voyage, refused to perform his 
duty as carpenter’s mate, though commanded by S. so to do, and 
mutinously refused to proceed on the voyage, and tried to excite 
mutiny and disobedience ; wherefore defendant discharged plaintiff. 
Replication, that, although S. became and was and exercised the 
duties of master on board the ship in manner, &c., nevertheless, 
&c., de injuria sua absque residuo cause. Issue thereon. 

On the trial it appeared that S. was a foreigner, disqualified to 
command the vessel by stat. 3 & 4 W. 4, c. 54, s. 16: that S., 
after taking the command, required the crew to sign a fresh agree- 
ment with himself: and that plaintiff and others refused, and re- 
fused also to do duty on board the ship unless in taking her to an 
English port. 





Held, that plaintiff, having admitted, by his replication, that S. 
was master, could not, under such allegation de injuria &c., offer 
evidence of his disqualification; and that the refusal to navigate 
the ship unless to an English port was mutiny against the master 
de facto, and bore out the justification. Renno v. Bennett, 3 Ad. 
& El. Q. B. 768, 

3. (Set-off—Joint and several debts.) ‘To assumpsit for work and 
labour, money had and received, and paid, and on an account stated, 
defendant pleaded that the promises were made by him jointly 
with L. and set off a debt due from plaintiff to defendant and L. 
jointly. 

Special demurrer, showing for cause that the debts were not 
mutual, and the plea double. 

Plea held good. Stackwood v. Dunn, ib, 822. 

4. (Plea of justification must be certain—and show ground of jus- 
tification.) ‘To a declaration for false imprisonment, the defend- 
ant pleaded that the plaintiff with force and arms came to the 
door of the defendant’s house, and with great force and violence 
attempted to enter against the will of the defendant, and wilfully 

| and wantonly rang the door bell, without lawful occasion, and 





made a great noise and disturbance, to the annoyance and dis- 
turbance of the defendant, and against the peace of the queen, and 
(after request to cease,) continued making such noise, &c. without 
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any lawful excuse ; and thereupon the defendant, in order to pre. 
serve the peace and render good order and tranquillity in his house, 
gave the plaintiff in charge to a policeman : 

The plea was held bad, as not showing that, at the time the 
plaintiff was given in charge, he was committing a breach of the 
peace, or that there was reasonable ground for apprehending that 
a breach of the peace would be committed. Grant v. Moser, 5 
M. & G, 123. 


- (Right of entry—Adverse possession—admissions on record.) 


Trespass quare clausum fregit. Declaration, August, 1838, lay- 
ing trespasses on June 27th, 1838. 

Plea, that W., being seised in fee of the close, before the time 
&c., to wit, June 23d, 1791, demised it to J. H. for ninety years, 
by virtue of which demise J. H. afterwards, to wit on the same 
day, entered and was possessed : that after the demise, and during 
the term, J. H., being so possessed, to wit on November 2Ist, 
1812, made his will, and thereby bequeathed the close to W. H. 
for all his the testator’s estate therein: that afterwards, to wit on 
January 17th, 1820, J. H. died so possessed of the said close for 
the remainder of the said term, after whose death, to wit on 21st 
February, 1820, the executors assented to the bequest, whereby 
W. H. then became and was possessed for the remainder of the 
term: And, he being so possessed, plaintiff, under colour of a pre- 
tended demise to him for his life by W. before the demise by W. 
to J. H., entered, to wit on the day and year mentioned in the de- 
claration, and was possessed: And thereupon defendant, at the 
time when &c., as the servant of W.H., entered upon plain- 
tiff &c. 

Replication: That the trespasses were committed after 31st De- 
cember, 1833, mentioned in stat. 3 & 4 W. 4, c. 27, s. 2: that the 
entry was for the purpose of recovering the said close: that the 
supposed right of entry did not first accrue within twenty years 
next before such entry ; and that by reason thereof the said right 
had become extinguished at the time when &c. 

Rejoinder: That no acknowledgment of title had been given, 
pursuant to stat. 3 & 4 W. 4, c. 27, ss. 14, 15, before the passing 
of the act: that W. H., at the time of the passing of the act, 
claimed to be and was entitled to the close as in the plea mention- 
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ed : that the close was not then possessed adversely to the right of 
W. H.: and that the entry was made, as in the plea mentioned, 
within five years next after the passing of the act. 

Surrejoinder: That the close, at the time of the passing of the 
act, was possessed, to wit, by one S., adversely to the alleged 
right of W. H. Issue thereon; and verdict for plaintiff. 

Held, that the replication did not admit a possession in J. H. or 
W. H. within twenty years; and that therefore, the rejoinder 
alleging only new matter which was negatived by the finding in 
favour of the surrejoinder, the plaintiff was entitled to judgment. 
And this, although S., mentioned in the surrejoinder, did not ap- 
pear to be otherwise than a stranger, through whom neither party 





made title. 

By the court of exchequer chamber, affirming the judgment of 
the court of Q. B. Newlands v. Holmes, 3 Ad. & El. Q. B. 679. 

6. (Replication to plea of tender.) Plea, in debt for goods sold, 
&c. Never indebted, except as to 11, 17s., and as to that a 
tender. Replication, that a larger sum, viz., 2. 7s., including 
the said 17. 17s. was due from defendant to plaintiff on account 
of the causes of action, &c., and that before the tender, and while 
21. 7s. remained unpaid, plaintiff demanded of defendant the 
21. 7s., which included the 11. 17s., and he refused payment. 

Held, on special demurrer, no reply to the plea of tender. 
Brandon v. Newington, ib. 915. 

7. (Plea to several counts—Omission to identify subject-matters of 
the counts pleaded to.) Declaration in debt: 1st count demand- 
ing 451. for work, &c. as plaintiff’s agent; 3d count demanding 

| 451. on an account stated. 

Plea, that the moneys in the 1st and 3d counts mentioned are 
claimed for work done as a broker of the city of London, and that 
plaintiff was not duly admitted a broker. 

Held bad, on special demurrer, for not averring that the account 
mentioned in the third count was stated in respect of the work 
mentioned in the first. Rayner v. Wright, ib. 922. 

POWER. (Leases under—Terms of void lease extended from year 

| to year—Notice to quit—Surrender of valid lease in consider- 
‘ ation of new lease which turns out to be void.) Lands were 

settled, with a power to lease. A., tenant for life under the settle- 
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ment, made in May, 1807, « lease which was not a good execution 
of the power, and received rent in conformity with the terms of 
the lease, by which the rent was payable on Lady Day, Midsum. 
mer, Michaelmas, and Christmas days. B., a succeeding tenant 
for life, also received rent in conformity with the terms, and after. 
wards, in conjunction with C., remainder man in tail expectant 
upon B.’s estate for life, settled the land to such uses as C. should 
appoint, and, in default of appointment to C. for life, remainder to 
a trustee for C., for C.’s life, remainder to the right heirs of C, 
C. received rent before B.’s death, according to the terms of the 
lease ; and, after B.’s death, gave notice to the lessee, on 21st 
March, 1838, to quit ‘on 29th September next, or at the expiration 
of the current year of your tenancy.” On 19th February, 1839, 
C. appointed to N. in fee. 

Held, that, as between C, and the lessee, the notice was good, 
and determined the tenancy ; and that N., at the expiration of the 
notice, might evict the lessee; for that, if N. held under the creator 
of the power, B., no notice to quit was necessary as against N., 
and if N. held under the appointor, C., he might take advantage 
of the notice at its expiration. 

A lease had been granted, conformably to the power. A later 
lease (the first above mentioned) was expressed to be granted “ for 
the consideration of the surrender of the present lease, and which 
is hereby surrendered accordingly,” and of asumof money. The 
earlier deed of lease was actually given up on the execution of the 
second. ‘The second lease was not valid, as an execution of the 
power ; but rent was received according to its term, by successive 
tenants for life and in remainder under the settlement: Held, that 
the surrender of the first lease was good. Doe d. Earl of Egre- 
mont v. Forwood, ib. 627. 

PRACTICE. (Application to stay proceedings on ground of ez- 
pectation of act passing to relieve parties from penalties.) Ina 
qui tam action for penalties, the court refused to stay the proceed- 
ings or to give the defendant further time to plead, upon a sugges- 
tion by affidavit, that an act of parliament was likely to be passed, 
the effect of which would be to relieve the defendant from the 
penalties. Grant q.t. v. Ridley, 5 M. & G. 201. 

2. (Setting aside proceedings—Authority to sue.) In an action for 
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calls, after the cause had been set down for trial, and made a rema- 
net, the defendant applied to set aside the proceedings, upon the 
ground that the company was virtually extinct, and that the par- 
ties who had instituted the action had no authority to do so: 

Held, that the application was too late, it appearing that the 
defendant had known all the facts for a long time: 

Held also, that as such parties had been for some time acting 
as directors, the court would not, upon summary application, 
inquire into the validity of their appointment; although it was pro- 
vided, by the act incorporating the company, that at the trial it 
should only be necessary to prove certain matters, without proving 
the appointment of the directors. 

The declaration, which was in the form given by the act, stated 
that the plaintiffs appeared by G. S., their attorney ; the defendant 
having pleaded over : 

Held, that the appointment of the attorney might be presumed to 
be under seal. 

The court refused to allow the defendant, at that late period, to 
add a plea, so as to raise that question on the record. Thames 
Haven Dock Co. vy. Hall, ib. 274. 

8. (Judge’s order to hold to bail— What is quitting England under 
stat. 1 & 2 Vict. c. 110, s. 3.) A party may be held to bail by 
a judge’s order under stat. 1 & 2 Vict. c. 110, s. 3, on affidavit 
that he is about to quit England, and that the plaintiff is apprehen- 
sive of thereby losing his debt, though the defendant’s place of 
residence be in the country to which he is going, and not in Eng- 
land, and though such country be within the United Kingdom. 
Lamond vy. Eiffe, 3 Ad. & El. Q. B. 910. 

PRESCRIPTION. (Prescription act, 2 & 3 W. 4, c. 71—What 
is enjoyment of a right “without interruption.”) The “ inter- 
ruption” which defeats a prescriptive right under stat. 2 & 3 W, 

| 4, c. 71, is an adverse obstruction, not a mere discontinuance of 

user by the claimant himself. 
In a case under sect. 1, if proof be given of a right enjoyed at 
| the time of action brought, and thirty years before, but disused 
during any part of the intermediate time, it is always a question 
| for the jury whether, at that time, the right had ceased or was still 
| substantially enjoyed. 
| VOL. Iv. 36 
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The inference to be drawn from the facts proved, on this point, 
is not a “presumption” within sect. 6. 

Where a commoner had ceased to use the common during two 
years of the thirty, having no commonable cattle at the time, but 
had used it before and after: Held, that a jury were justified in 
finding a continued enjoyment of the right during thirty years. 
Carr v. Foster, ib. 581. 

SHIPPING. (Charter party—Implied promise to give sailing 
orders for home voyage within reasonable time after arrival out.) 
A charter party (or memorandum of charter), by which it is agreed 
that the ship, after delivering her outward cargo at Malta, shall, 
with all convenient speed, sail to one of several ports as shall be 
ordered at Malta, contains an implied promise, on the part of the 
charterer, that the ship shall be ordered at Malta to sail to such 
port within a reasonable time after her arrival at Malta. Woolley 
v. Reddelien, 5 M. & G. 316. 

2. (Rights of consignor and consignee against carrier—Accept- 
ance— Vesting of property.) ‘The traveller of M., a tradesman 
residing in London, verbally ordered goods for M. of plaintiff, a 
manufacturer at Paisley. No order was given as to sending the 
goods. Plaintiff gave them to defendant, a carrier, directed to M., i 
to be taken to him, and also sent an invoice by post to M., who 
received it. The goods having been lost by defendant’s negli- 
gence, and not delivered to M.: Held that the defendant was liable 
to plaintiff. Coats v. Chaplin, 3 Ad. & El. Q. B. 483. 

3. (Charter party— When freighter not liable for not providing a 
cargo.) Where, by the terms of a charter party, a ship is to pro- 
ceed to a certain port, and there to load a full cargo for the agents 
of the freighter, but the freighter has no interest in the outward 
cargo, his agents are entitled to notice from the captain, that the 
vessel is ready to receive her homeward cargo; and if no such 
notice be given, the freighter is not liable for not providing such 
cargo. Fairbridge v. Pace, 1 Carr. & Kirw. 317. 

STATUTE. (Proceedings when one of sheriffs of Middlesex 
shareholder in railway company—Costs.) By a railway act, it 
is enacted, that if any person interested in lands affected by the 
execution of the act shall not agree with the company as to the 
amount of purchase money or compensation, &c., and shall request 
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that the matter in dispute may be submitted to the determination of 
a jury, the company shall issue a warrant to the sheriff or sheriffs 
of the county or city where the lands in ‘question shall be situate, 
&c.; and if such sheriff or sheriffs shall be a shareholder or share- 
holders in the company, then to any of the coroners of the said 
county, &¢., commanding such sheriff, &c. to impannel a jury, 
who are to inquire and assess, &c. 

Quere, whether this enaciment would apply in a case where, 
as in Middlesex, the office of sheriff is constituted of two persons, 
and where one only of such persons is a shareholder in the com- 
pany. 

By a subsequent act extending the line of railway, it is enacted, 
that in cases of dispute between the company and parties claiming 
compensation, wherein the company do not upon request, &c., 
within twenty-one days, issue their warrant to the sheriff or she- 
riffs of the county or city where, &c., it shall be lawful for the 
party so having given notice himself to send a request in writing 
to the sheriff, &c., according to the tenor of the former act; and 
the sheriff, &c. shall thereupon impannel a jury, &c. : 

Held, that the former enactment did not apply in a case where 
a party proceeded under the latter act, so as to render void the 
proceedings held before the sheriff; the former enactment being 
confined to cases where the company themselves issued their war- 
rant, which they were not to direct to one of their own sharehold- 
ers, and the latter embracing cases in which the company having 
neglected to issue the warrant, the party in dispute with them 
might call upon the sheriff to hold an inquisition; as such party 
would have no means of knowing whether or not the sheriff was a 
shareholder. 

Quere, whether such proceedings would have been avoidable, 
if objected to at the proper time, 

But held, that, where the company appeared by their counsel 
before the sheriff and jury at the holding of the inquisition, with- 
out objection, they had waived any such objection. 

By the first act it is further enacted, that the jury shall inquire, 
&c., and give a verdict for the sum to be paid for the purchase of 
lands, and also the sum to be paid by way of satisfaction, &c., 
for goodwill, &c., and that such satisfaction shall be inquired into, 
and assessed, separately and distinctly from the value of the lands, 
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By the second act it is further enacted, that in case any dwell- 
ing-house, &c. within fifty feet from the railway shall be deterio. 
rated in value, and the owner, &c. shall require the company to 
purchase the same, the company shall treat for the purchase and 
for the compensation, &c. for any loss, &c. in respect of any 
tenant’s fixtures, &c. ; and in case the parties cannot agree as to 
the value of such dwelling-house, &c., or as to the amount of such 
compensation, &c., then the amount shall be ascertained by the 
verdict of a jury in the manner described in the former act, &c., 
provided that no party shall be entitled to receive compensation 
unless the jury shall by their verdict determine that the property 
has been deteriorated in value by the construction of the railway : 

The plaintiff, in an action upon a judgment founded upon an 
inquisition to recover, under the last-mentioned section, the pur- 
chase money of a house, and compensation for tenant’s fixtures, 
&c., stated that the jury gave a verdict for 250/. * for the purchase 
of the house, and also by way of satisfaction, &c. for all damage 
in respect of the tenant’s fixtures.” The defendant pleaded that 
the plaintiff adduced evidence at the inquisition, “not only of the 
loss and damage in respect of goodwill, tenant’s fixtures, &c., but 
also of certain loss and damage in respect of the dwelling-house, 
by reason of the construction of the railway; that the jurors did 
assess and give a verdict for the sum of 2501. for the purchase of 
the dwelling-house, and also by way of satisfaction, &c. for the 
several losses, &c. in the plea mentioned ;” whereby the inquisi- 
tion, verdict, and judgment were void : 

Held, that the mere fact of the plaintiff’s adducing such evidence, 
and the receiving thereof by the sheriff, did not affect the validity 
of the verdict ; as such evidence may have been given to show that 
the house had been deteriorated; which was necessary to give 
jurisdiction to the sheriff and jury : | 

Held also, that the verdict, as stated in the declaration, excluded 
the possibility of any damages being given for the deterioration of 
the house by the construction of the railway : 

Held also, that the enactment in the first act as to separate as- 
sessments, was directory only, and not in the nature of a condition. 

By the first act it was provided, that if the jury gave the same 
or a greater sum than the company had previously offered, the 
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company should pay all the costs of the inquisition ; if less than 
had been previously offered, that each party should pay half the 
costs; and that if by reason of absence abroad, or any other dis- 
ability, any person should have been prevented from treating with 
the company, they the company should pay the whole costs: 

The second act was silent as to costs: 

Held, that a party proceeding under the second act, in a case 
not falling within the classes mentioned in the first, was not enti- 
tled to costs. Corrigal y. The London & Blackwall Railway 
Co., 5 M. & G. 219. 


TRESPASS. (What isa taking.) Defendant, claiming a sum of 


— 


money as due to him from plaintiff, his lodger, locked up plain- 
tiff’s goods in a room which he held of defendant, and in which 
plaintiff had put them, kept the key, and refused plaintiff access to 
them, saying that nothing should be removed till defendant’s bill 
was paid. 

Held, not such a taking of the goods as would sustain an action 
of trespass. Hartley v. Moxham, 3 Ad. & El. Q. B. 701. 


. (Negligence— What proveable in defence on plea of not guilty.) 


In trespass for driving defendant’s cart against plaintiff, throwing 
him down, and wounding him, defendant cannot show, under not 
guilty, that there was no negligence on his part, but that plaintiff 
accidentally slipped from the pavement, and defendant uninten- 
tionally drove over him. 

Inevitable accident, arising from superior agency, would have 
been a defence admissible under that issue. Hall vy. Fearnley, ib. 
919. 


. (What amounts to participation.) A. directed a police officer to 


take B. into custody on a charge of embezzlement, and the offi- 
cer having done so, the officer and A. went together to a box of 
B., and the officer, in the presence of A., searched the box, and 
took from it a sovereign: Held, that, in an action by B. against 
A. for the trespass in opening of the box and taking the sovereign, 
proof of these facts was evidence to go to the jury of A.’s partici- 
pation in the trespass. Jones v. Morrell, 1 Carr. & Kirw. 266. 


. (By executor for act done in testator’s lifetime.) A. had his 
y 


goods distrained on for rent (no rent being due) and was obliged 
to pay a sum of 91. 13s. to procure the distress to be withdrawn. 
36* 
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A. died, and his executrix brought trespass for the taking of the 
goods, and the declaration stated that the goods were detained till 
A. paid 91. 13s., whereby his personal estate was diminished: 
Held, that on this declaration the executrix could only recover 
damages to the amount of 9/7. 13s.; and semble, that the executrix 
could not have received any greater amount if the declaration had 
been in any other form. Lockier vy. Paterson, ib. 271. 


. (Assault—Accidental injury from throwing a stick.) An assault 


made by a man in defence of his property is justifiable. 

Where A. threw a stick, which struck the plaintiff, but it did 
not appear for what purpose the stick was thrown: Held, that it 
was fair to conclude that the stick was thrown for a proper pur- 
pose, and that the striking of the plaintiff was an accident. Alder. 
son v. Waistell, ib. 358. 


TROVER. (When demand and refusal not evidence of conversion.) 


Bailee of a gun overcharged and burst it. The owner required 
him forthwith to deliver it back in the same good plight in which 
he received it. Bailee refused to do the repair, and the gun not 
having been returned, the owner brought trover. 

Held, that the refusal to comply with a demand of redelivery, 
qualified as above, was not of itself evidence of a conversion, 
Rushworth vy. Taylor, 3 Ad. & El. Q. B. 699. 


. (Demand and refusal— Authority of servant to sell.) Where A. 


refused to give up certain chattels when demanded by the owner, 
on the ground that he had purchased them from B., who was the 
owner’s servant; and it appeared that B. had no authority to sell: 
Held, that this was evidence of a conversion by A., although he 
had made the purchase bond fide, and in the belief that B. had 
such authority. 

An authority to a servant to sell in market overt is not to be 
construed as a continuing authority, so as to justify a sale by him 
elsewhere. Metcalfe v. Lumsden, 1 Carr. & Kirw. 309. 

(Several demand and refusal when evidence of joint conversion.) 
A written notice of demand, to deliver up certain deeds, was served 
on three defendants at different times and places: Held, that it 
was for the jury to say, from the whole of the evidence, whether 
the defendants had not previously agreed to act in such a manner, 
with referenee to the deeds in question, as to render their refusal, 
although separately given, evidence of a joint conversion. 
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On one of the defendants being served with notice of demand, 
he merely said, “that he would consult his attorney :” Held, that 
this expression, coupled with his subsequent conduct in not giving 
up the deeds, amounted to evidence of a conversion. Atkin v. 
Slater, ib. 356. 








| ECCLESIASTICAL. 
[Selections from Curteis’ Reports, Vol. III., Parts 2 and 3.) 


ADMINISTRATION. (Letters revoked.) One of two joint admin- 
istrators having become imbecile and incapable of acting, ordered, 
that the joint letters of administration (brought into the registry) 
be revoked, and special letters of administration granted to the 
sane administrator. In the goods of Margaret Newton, 3 Curt. 
428. 

2. (To whom to be granted.) Administration granted to the brother 
of an intestate in preference to the widow. Chappell v. Chappell, 
ib. 429. 

CONFLICT OF LAWS. (How will is to be executed.) A willis 
not valid unless executed in conformity with the law prevailing in 
the country where the testator is domiciled ; and the fact of the pro- 
perty (personal) bequeathed by such will, being locally situate in 
another country, and of the will being duly executed according to 
the law of that country, will work no distinction. Ferraris et al. 
v. Hertford, ib. 468. 

DECREE. (Conclusiveness.) A sentence of a court of exclusive 
jurisdiction can only be impeached in another court by reason of 
fraud and collusion practised in obtaining it. 

Quere, whether the issue of a marriage, pronounced to be null 
and void by the sentence of an episcopal consistorial court, can 
impeach such sentence in the prerogative court. 

Allegation, seeking to impeach such a sentence rejected, on a 
review of the facts alleged by which fraud and collusion were pro- 

| posed to be shown. Meddowcroft v. Huguenin, ib. 403. 

DOMICIL. (When changed.) The executor named in a holograph 
will of a Scotchman by birth, but holding a commission in the 
military service of the East India company, was cited in the pre- 
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rogative court to prove the will, or show cause why administra. 

tion should not be granted of the effects of the deceased as dead 
intestate ; protest to appearing to such citation, by reason that con- 
firmation had been granted of such will by a court in Scotland, a 
competent forum, overruled. 

The domicil of origin does not revive until an acquired domicil 
is finally abandoned. 

A native Scotchman having, by employment in the military 
service of the East India company, acquired a domicil in India, 
held, that by his return to Scotland animo manendi his original 
domicil did not revive, the party still holding his commission and 
being liable to be ca!led upon to return to India; and intending to 
return if called upon to do so. Craigie v. Lewin, ib. 435. 

INSANITY. (Eccentricity.) Criteria by which to test and ascer- 
tain whether natural or innate eccentricity has exceeded the bounds 
of legal testamentary capacity. Mudway v. Croft, ib. 671. 

The same acts which would constitute insanity in one eccentric 
individual may not do so in another, for the reason that the minds 
and habits of the two persons may be differently constituted. Jb. 

JURISDICTION. (When the court may enter into questions of | 
construction.) It is no part of the jurisdiction of this court to enter 
into questions of construction, but the court may, incidentally, be 
compelled to do so; (e. g.) in deciding, whether to compel an exe- 
cutor to exhibit an inventory at the suit of a party claiming to be 
entitled in distribution to a residue undisposed of by a will. Inven- 
tory not ordered, the executor admitting assets. Burgess v. Mar- 
riott, ib, 424. 

REVOCATION. (Nota revival of former will.) A testatrix duly 
executed a will, and, subsequently thereto, two other wills, in both 
of which was contained a clause revoking all former wills. She 
afterwards destroyed the two latter wills: Held, that the first will 
was not thereby revived; and, that parol evidence is not admissi- 
ble to show an intention to revive. Major et al. v. Williams et 
al., ib. 432. 

A testator, in the year 1832, made a will and codicil, and, in 
March, 1836, a second codicil. In October, 1836, he executed a 
new will, prepared by his solicitor, and which was delivered into 
his own possession. At his death the will of 1836 could not be | 
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found. Held, that the effect of the execution of the later will was 
to revoke the prior will and codicils, and that the subsequent des- 
truction of the second will by the testator (so presumed from it 
having been delivered into his possession and not being forthcom- 
ing) did not per se operate to revive the first will and codicils. 
James vy. Cohen, ib. 770. 


. (Effect of republication.) A will (dated February, 1837) dis- 


posed of real and personal estate. A codicil (June, 1837) partly 
revoked the disposition of the personalty, A memorandum (July, 
1838) formally republished the will. Held, that parol evidence 
was admissible to show quo animo the memorandum was made ; 
and, upon the evidence, that the codicil was not revoked by the 
republication of the will. Upfill v. Marshall, ib. 636. 


. (Obliteration.) A testatrix obliterated, animo revocandi, seve- 


ral passages of her will, so that none of the parts obliterated could 
be distinguished upon the face of the will. Held, that this was a 
complete revocation within the meaning of the 1 Vict. c. 26, s. 21. 
Townley v. Watson, ib. 761. 


WILL. (£zecution.) A testator produced a will, all in his own 


handwriting, and having his name signed at the end thereof, to 
three persons, and requested them to put their names underneath 
his. Held, a sufficient acknowledgment of the signature, the court 
being satisfied, (although there was no express evidence of the fact), 
that the signature was of the handwriting of the testator. Gaze 
v. Gaze, ib. 451. 

1 Vict. c. 26, s. 9. A will must be signed by a testator before 
it is subscribed by witnesses. 

Will held, upon the circumstances, to have been signed before 
the witnesses subscribed, although one witness deposed that the 
testator signed after he and his fellow witness had subscribed, and 
the other witness deposed that the part of the will, where the sig- 
nature of the testator was written, was blank when she subscribed. 
Cooper vy. Bockett, ib. 648. 


. (Ezecution.) A will was written on three sides of a sheet of 


paper ; on the fourth side was written a codicil. Both instruments 
were signed in the presence of, and attested by the same two wit- 
nesses, and at the same time; the witnesses were not informed of 
the fact that they were attesting two separate instruments. The 
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codicil to a great extent annulled the will. Held, that this circum. 
stance was not sufficient to discredit the will, it being proved to 
have been the voluntary act of a capable testatrix. Biddles y. 
Biddles, ib. 458. 

Will signed at the end of the first side of a sheet of paper, and 
attested on the second side, admitted to probate, on evidence of 
acknowledgment of the signature of the testator. In the goods of 
Giles Davis, deceased, ib. 748. 

3. (Military will.) Construction of the 11th section of the 1 Vict. | 
c. 26, which enacts, “‘ That any soldier, being in actual military 
service, may dispose of his personal estate as he might have done, 
before the making of the act.” Drummond y. Parish, ib. 522. 

The words actual military service mean on the field of battle 
or marching against an enemy. Ib. 

Will of a soldier made when quartered with his regiment in bar- 
racks at New Brunswick, and who died there, not admitted to 
probate, not being executed according to the 9th section of the 1 
Vict. c. 26, and not being within the exception contained in the 
1lth section. White v. Repton, ib. 818. 

4. (Evidence of execution.) Positive affirmative evidence, by the 
subscribed witnesses, of the fact of signing or acknowledging the 
signature of a testator in their presence, is not absolutely essential 
to the validity of a will. The court may presume due execution 
by a testator upon the circumstances. Blake v. Knight, ib. 547. 

5. (Execution—Alterations.) A party showed a paper to two per- 
sons present at the same time, and requested them to sign it ; both 
persons observed the signature of the party affixed to the paper ; 
and both subscribed it in her presence. This paper, being a will, 
held to have been duly executed. Alterations on the face of a 
duly executed will, held, upon the circumstances, to have been 
made before execution. Keigwin v. Keigwin, ib. 607. 

6. (Where there is no attestation clause.) A testamentary paper | 
(dated 1826) signed by a testator, having an attestation clause, 
but not subscribed by witnesses. The presumption of law against 
the final character of the paper held to be rebutted, and probate | 
granted upon the evidence and circumstances. Pett v. Hake, ib. 

612. 
7. (When drawn from instructions by principal legatee.) An 
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inofficious will, prepared from instructions given to the drawer by 
the party almost solely benefited, and who was in nowise related 
to the testator, pronounced valid, on proof of capacity of the testa- 
tor, and of the will having been read over to him. Wrench v. 
Murray, ib. 623. 

8. (Of married woman under a power.) A married woman had 
power to dispose of certain stock and furniture, by a will to be 
executed in the presence of two witnesses; and also to dispose of 
other effects by will generally. By a will, duly executed, she dis- 
posed of the stock and furniture; by an unsigned memorandum, at 
the foot of the will, in her own handwriting, (previous to the Ist 
of January, 1838,) she disposed of the other effects. Letters of 
administration with the will and memorandum granted. In the 
goods of Sarah Boswell, deceased, ib, 744. 

9. (Execution.) A will, written on the lower half of a second side 
of a sheet of paper, was presented (the sheet being folded broad- 
ways) to the witnesses, and was signed and subscribed on the 
lower half of the first side (the witnesses believing the will to be 
contained on the upper half of the first side). Probate granted 
with the consent of the next of kin. In the goods of John Bul- 
lock, deceased, ib. 750. 





A testatrix produced a codicil, all in her own handwriting, and 
with her signature made thereto, to two witnesses, present at the 
same time, who, at her request, made their marks thereto; the 
testatrix wrote the names of the witnesses opposite their respective 
marks, and, by a mistake, a wrong surname of one of them. Pro- 
bate granted. In the goods of Anne Ashmore, deceased, ib. 756. 

10. (Capacity of testator.) A will, prepared for a party, who from 
paralysis had lost the use of speech, and almost of limbs, signed 
with a mark and duly attested, pronounced for. In the goods of 
Field, deceased, ib. 752. 

| 11. (When blank pages are left.) Dispositive part of will written 
on the first side of a sheet of paper, the second side blank, an 
attestation clause, signature of the testator, and subscription cf 
| witnesses on the third side. Probate granted. In the goods of 
Gore, deceased, ib. 758. 
12. (Solemn proof when required.) Next of kin are not barred by 
mere lapse of time, by acquiescence, or by the receipt of legacies, 
from requiring executors to prove a will in solemn form. 
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But, where a will had been declared well proved in the court 
of chancery, after an order for an issue dev. vel non, had been 
discharged on the petition of the heiress-at-law (also sole next of 
kin) and her husband, and an annuity bequeathed to her regularly 
received during fourteen years, this court refused, at the prayer of 
the heiress-at-law and her husband to call on the executors to 
prove that willinsolemn form. Merryweather v. Turner, ib. 802, 
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DIGEST OF AMERICAN CASES. 


{Selections from Harrington’s (Delaware) Reports, vol. 3; Slade’s (Vermont) Re- 
ports, vol. 15; Speers’ Equity (South Carolina) Cases, vol, 1.] 


ACTION. (Money had and received against administrator.) An 
action will not lie against an administrator in his representative 
capacity, for money had and received by him to the plaintiff’s 
use. 

Quere. When does the right to road damages become com- 
plete? Wilson v. Harvey, 3 Harr. 500. 

ANIMALS. (Liability of owner of vicious animal.) The owner 
of a cow, accustomed to hook—the vicious propensity being known 
to her owner—is liable for damage done by her, although it be 
done in the highway against the land of her owner, and while 
going to her usual watering place. 

If the injury, in such case, is occasioned by the negligence of 
the owner of the animal injured, he will not be entitled to re- 
cover. Coggswell vy. Baldwin, 15 Vermont 404, 

ASSUMPSIT. (When indebitatus assumpsit will lie—When per- 
formance of condition must be averred.) No action will lie on 
‘an open agreement to recover as for a part performance; but 
where the agreement, though special, has been performed on one 
side, and nothing is to be done on the other but a money pay- 
ment, this may be enforced in en action of indebitatus assumpsit. 

The performance in such cases is a condition precedent, which 
must be averred and proved. 

Where the mutual promises or covenants go to the whole con- 
sideration on both sides, they are mutual conditions, and con- 
ditions precedent. Bayard v. M’Lane, 3 Harr. 139. 

ATTORNEYS AT LAW. (Legal right to compensation.) A 
fair, bona fide and reasonable contract between an attorney and his 
client, for a part of the matter in suit, as a compensation for his 
services, is not unlawful. 

‘The common law offence of maintenance does not prohibit law- 
yers from advocating suits. 

VOL. IV. 37 
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The old common law offence of champerty never existed in the 
state of Delaware. 

The English statutory offence of champerty (to which the ear- 
liest Delaware laws on this subject refer) is maintenance not merely 
for a part, but at the expense of the champertor. 

An attorney at law can recover a reasonable fee either on the 
ground of contract, or upon a quantum meruit. 

There is nothing in the policy of our law which prohibits such 
contracts between attorney and client. 

There is no distinction in grade between attorney and counsel. 

In such contracts the situation, circumstances, character and 
objects of the parties must be considered in the construction. 
Ib. 

2. (Extent of his power to bind client.) ‘The power of an attorney 
is confined to the prosecution of a suit and the incidents properly 
connected therewith ; and does not extend to the compromising and 
discharging of his client’s cause of action, without receiving his 
full claim. Vail v. Conant, adm., 15 Vermont 314. 

ARBITRAMENT. (Award when good.) An award may be of 
other matters than the mere payment of money. 

Where the parties referred all matters at variance between them, 
an award that one should pay the other a sum certain, and that 
each party should be equally bound to pay certain debts due to 
third persons, was held to be good. Coulter v. Hitchens, 3 Harr. 
70. 

BAIL. (Right to arrest principal.) Special bail may arrest his 
principal anywhere. 

He may depute others to do it; but the arrest must be by such 
deputy, or others assisting him. 

An arrest must be without violence, unless there be resistance. 
The State v. Mahon, ib. 568. 

BAILMENT. (Liability of depositary.) On a bailment to keep, 
without an interest, the bailee is liable only for gross negligence. 

If with an interest, he is bound to reasonable diligence ; and he 
is liable for slight negligence on a special undertaking. Chase v. 
Maberry, ib. 266. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Rights 
of bona fide holder—Negotiability.) Where a negotiable note 
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is taken in the usual course of trade, before maturity, by an inno- 
cent party bona fide, and for a valuable consideration, without 
’ notice; neither fraud nor want of consideration as between the 
original parties, can be set up as a defence against the indorsee. 
The payment of an antecedent debt is a good consideration for 
the assignment. 
A note payable “to A. B., trustee or order,” is negotiable. 
Bush vy. Peckard, ib. 385. 
2, (Alteration.) A party cannot recover on an altered note, without 
explaining the alteration. 





But he may recover on the common counts as for money lent. 
Warren v. Layton, ib. 404. 

3. (Notice of protest how to be given.) Notice of protest through 

the post-office is not sufficient, if the indorser reside in the same 
town, unless there be a penny-post by which he is in the habit of 
receiving his letters. 

The notice ought to be personal, or by writing left at his house 
or place of business. Brindley v. Barr, ib. 419. 

CHANCERY. ( When it will not relieve against judgment at law.) 
Chancery will not relieve against a judgment at law, when the 
matter set up, would have been a good defence, and would have 
been established by the same evidence at law, and when the orator 
has suffered a judgment to pass without attempting to avail him 
self of such defence. Briggs v. Shaw et al., 15 Vermont 78. 

2. (Jurisdiction in cases of mere trespass.) A court of chancery 
will not interfere by injunction, to prevent a mere trespass, when 
the impending injury is remediable by the recovery of damages at 
law. 

Injuries to timber, ore, monuments, ornamental trees, coals, 
and quarries, have been held exceptions to this rule. 
In a case of breach of contract, the court of chancery will not 
interfere, where the remedy at law is adequate. Smith v. Pettin- 
gill, ib. 82. 

3. (Practice— When answer is traversed.) Where the answer sets 
up matter of defence in avoidance of the bill, and the answer is 
traversed, this matter must be proved, independent of the answer. 
Lane vy. Marshall et al., ib. 85. 
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4. (Construction of writings—Consideration.) Courts of chancery 
adopt the same rules in the construction of writings, where there 
is no mistake or fraud, as courts of law. 

E. sold to H. certain articles of personal property, in considera- 
tion that H. had bound himself, in a bond, to support D. and his 
wife, during their natural lives: 

Held, that this was an executed consideration. 

Chancery will not interfere where there is a remedy at law. 
Deveraux vy. Cooper, ib. 88. 

5. (Operation of answer in— When decree will be opened.) The 
right of a defendant in chancery to have his answer taken as evi- 
dence, is co-extensive with his obligation to answer. 

When defendant, in answer to a bill, set forth a certain propo- 
sition in writing, made by him, and then stated conversations and 
facts to obviate and avoid the effects of the same, such conversa- 
tions, &c. must be proved. 

A court of chancery will open a decree of foreclosure when the 
failure of the mortgagor to pay, according to the decree, was not 
through his negligence or default, but in consequence of propo- 
sitions of settlement and payment, to be carried into eflect after 
the time of payment had expired, and the failure to perform was 








on the part of the mortgagee. | 
While a bill is pending to be relieved from the forfeiture for not 
paying the first instalment, the failure of the mortgagor to pay a | 
second instalment, falling due while the bill is pending, is no ob- | 
stacle to his obtaining relief. Pierson y. Clayes et al., ib. 93. 
6. (Bar from lapse of time in equity.) In cases where courts of 
law and equity have concurrent jurisdiction, and a claim is 
barred at law, it will not be suffered to be revived in a court of 
equity. 
An account rendered and acquiesced in for a considerable time, 
will be conclusive upon the partics, the same as an account stated. 
Tharp v. Tharp, ib. 105. 
The well established doctrine of this court, based on the Eng- 
lish chancery, is, that the statute of limitations will not bar a de- 
mand growing out of a direct trust, but will a demand arising out 
of a trust raised by implication of law, And whether it is in obe- , 




















DIGEST OF AMERICAN CASES. 427 








dience to the positive enactment of the legislature, or a rule of 
court, founded upon a supposed analogy to the statute, is now im- 
material, as it is followed implicitly. Vide Alexander v, Williams, 
2 Hill 522; Massey v. Massey, 2 Hill Ch. Rep. 496; Tucker v. 
Tucker, 1 M’Cord Ch. Rep. 176; Miller v. Mitchell, 1 Bailey Eq. 
437. Buchan y. James et al., 1 Speers’ Eq. Rep. 375. 


. (Parties in, stand or fall by their own allegations.) The orator 


must stand or fall upon the case made by his bill. The answer 
of the defendant cannot aid the bill, nor can the prayer fora 
specific relief, though, upon different allegations, the orator might 
be entitled to the relief prayed for. Thomas v. Warner, 15 Ver- 
mont 110, 


. (Set-off in chancery— Assignment of chose in action.) If de- 


mands are, in reality, mutual, though not nominally so, and 
equity requires a set-off to be made, chancery will make it. 

The assignee of a chose in action takes it subject to all the 
equity existing at the time, in the original obligor or debtor. 

A negotiable note assigned by parol, after it has ceased to be 
current, is subject to the same rule. 

A promise, without consideration, by the obligor to the assignee, 
afier assignment, to pay the demand, and which had, in no way, 
been made the basis of action, or an occasion of prejudice to the 
assignee, cannot, as matter of law, estop or conclude the obligor 
from setting up an equitable set-off against the assignee, which 
existed against the assignor, at the time of the assignment. 

Before accounts can be set off in chancery, they must be liqui- 
dated. 

Where the assignee of a note instituted a suit on it in the name 
of the payees, and the maker filed a declaration on book, in 
off-set, against one of the payees, to whom the note belonged, and 
from whom the assignee claimed, and there was a judgment to ac- 
count, and a trial before the auditors, at which the assignee ap- 
peared and defended, it was held that the report of the auditors, 
which had been returned to, and accepted by the court, was a 
sufficient liquidation of the account of the maker of the note, to 
make it the basis of a set-off in chancery, against the assignee. 
Ketchum vy. Foot, ib. 258. 

37* 
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9. (Principles of court of chancery in rescinding contracts.) 8. 
took a contract from D. to convey certain land, and assigned the 
same to B. & P., who finding, as they supposed, that the title was 
in a third person, obtained a conveyance from him, and gave up 
to D. the contract executed by him. Held, that B. & P. have no 
remedy in chancery against S.—the title to the land having failed 
—even though he might have fraudulently represented to them, 
upon the assignment, that D. had a good title. 

When a party to a contract seeks to have it rescinded, he should 
be able to put the other party in statu quo; or, if unable, it should 
not be through his own negligence or fault. Blanchard et al. v. 
Stone, ib. 271. 

10. (When chancery will not relieve from contract.) Chancery 
will not relieve the maker of a note, given upon the compromising 
and settlement of a suit brought for the bona fide purpose of a re- 
covery, and in which there was evidence tending to prove the alle- 
gation on which it was founded, unless it appear that the maker 
was incapable of understanding the nature, extent and effect of the 
business he was transacting, or was so overreached as to make 
the retaining of the note unconscionable. Paris v. Dexter, ib. 
379. 

11. (When chancery will correct writing.) A court of chancery 
will correct a written instrument where, through fraud, or mistake, 
it was written different from the intention of the parties. 

Parol proof is admissible to prove such mistake ; but it must be 

clear and strong to induce a court of chancery to interfere. 
Goodell v. Field, ib. 448. 
12. (When absolute deed, a mortgage—Lapse of time.) Parol 
proof is not admissible to show an absolute deed to have been in- 
tended as a mortgage, when the grantor conveys by deed of war- 
ranty, and possession follows the deed through several successive 
grantees. 

Knowledge of a parol contract, between a prior grantor and 
grantee, will not affect one who purchases from the person having 
both the legal title and possession, unless he purchases fraudu- 
lently, and with intent to defeat the equitable claim of the first 
grantor. 

Length of time, short of the period which will bar redemption, 
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may afford a strong presumption against a claim set up as an 
equitable right of redemption, resting wholly on oral testimony. 
Conner v. Chase et al., ib. 764. 

CONFLICT OF LAWS. (Operation of insolvent’s discharge in 
other states.) Where a citizen of Pennsylvania had taken the 
benefit of the insolvent laws of that state, in respect of a debt con- 
tracted there, though with a citizen of Massachusetts, this court in 
the exercise of national comity, so far respected the judgment of 

the Pennsylvania court as to discharge the insolvent from impri- 
sonment here on the same debt, though he had made an assign- 
ment in Pennsylvania which would be illegal here, as preferring 
creditors. Fisher v. Stayton, 3 Harr. 271. 

2. (Validity of testaments—Domicil.) The validity of a testa- 
mentary disposition of personalty, depends exclusively upon the 
laws of the country where the testator was domiciled at the time 
of his death. 

A mere relinquishment of actual residence is no abandonment 
of domicil, if there is no intention to change it; as where a man 
leaves home for temporary purposes, as for a voyage, for foreign 
travel, for health or pleasure, or business of a temporary nature. 
In all such cases there is animus revertendi. 

Abandonment of a man’s domicil, however deliberate, is no 
destruction of it, unless he shall have acquired a new one. From 
the necessity of the case, the last residence, although intentionally 
and permanently forsaken, must still be regarded as his domicil. 
But the acquisition of a new domicil, which is much more a ques- 
tion of fact than of law, will be credited on far less evidence than 
would otherwise be required. 

Where one has abandoned his domicil with the avowed intention 
of not returning, and of living in another place, a very short resi- 
dence will suffice to create a new domicil, and the force of residence, 
as evidence of domicil, is increased by the length of time it has 
continued, but time alone is not conclusive. 

The true basis and foundation of domicil is the intention, the 
quo animo of the residence. 

The apparent or avowed intention of constant residence, not the 
manner of it, constitutes the domicil. Bradley ads. Lowry, 1 
Speers’ Eq. Rep. 1. 
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CONSTITUTIONAL LAW. (Contract by a state—Tazing 
power.) The grant of lottery privileges to certain managers, with 
power to draw until a certain sum is raised beyond all expenses, 
and the right to sell the grant, is not a contract between the state 
and the managers. 

But after sale of this privilege for a valuable consideration, the 
state cannot, by subsequent legislation, annul or vary the grant. 

Such legislation impairs the obligation of a contract made by 
authority of the state, and is unconstitutional. 

The imposition of a tax on lotteries is constitutional. The 
taxing power is transcendental, and cannot be restrained by lottery 
grants, or the contracts under them. 

An act cannot be supported by reference to the taxing power, 
where revenue is a mere incident to other objects. It must be a 
clear and exclusive exercise of the power of taxation. State vy. 
Phalen, 3 Harr. 441. 

2. (Power of state legislature to resume franchise—Making com- E 
pensation.) ‘The act of the legislature, passed in 1839, author- 
izing the supreme and county courts to take the franchise of a 
turnpike corporation for a public highway, is constitutional. Ar- 
mington et al. v. Town of Barnet et al., 15 Vermont 745. _ 

CONTRACT. (Consideration of agreement to forbear suit.) A. 
gave B. a receipt for $ 100, “ on account of carpenter’s work done 
for him, the balance to be paid as soon as the amount is ascer- 
tained by agreement of ourselves or by valuation:” Held, that 
this was not a valid agreement to forbear suit, being without con- 
sideration. Reynolds v. Lofland, 3 Harr. 366. 

2. (Contract of sale—Delivery under.) HH. contracted with T. & 

M. to deliver, at a certain place, from three hundred to one thou- 
sand cords of wood before a certain time specified in the contract. 
Held, that the delivery by H. of not less than three hundred nor 
more than one thousand cords, at divers times, between the date 
of the contract, and the time specified therein, vested the property 
of the wood, thus delivered, in T. & M., so as to make its des- 
truction their loss. 

The place of delivery, in such case, may be varied, by parol 
agreement, without otherwise affecting the contract Hunt v. 
Thurman et al., 15 Vermont 336. 
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3. (Where party may insist upon full performance.) R. and R. 


made a contract with M. and K. to deliver them palm-leaf to be 
manufactured into hats of a particular description, which they were 
to receive at a certain sum per dozen: Held, that R. & R. were 
not obliged to receive a less number of hats than were stipulated 
in the contract, nor to select out of a large number, sufficient, at 
the stipulated price, to pay for the cash and palm-leaf delivered. 
Rogers v. Miller, ib. 431. 

Where one party contracts to do a job of work, and another to 
pay a stipulated price for the same, and the labour is capable of a 
just division and apportionment, these stipulations will be con- 
sidered independent, and full performance, not a condition prece- 
dent to any right of action, unless it be expressly so stipulated, or 
is inferable by strong implication. 

In such cases, the party performing labour, less than full per- 
formance, will recover the stipulated price, deducting any damages 
sustained by the other party, from the failure to perform the entire 
contract. Booth v. Tyson jr., ib. 515. 


. (What will put an end to contract.) In the case of a contract 


to deliver certain furnace castings, to a certain amount, upon a 
credit of a year, it was held, that a refusal to receive a load of the 
castings put an end to the contract, as to the obligation both to 
deliver the balance, and to give the stipulated credit for the amount 
delivered; and that an action of book account might be sustained 
immediately, for the quantity delivered. 

T. and D. made a contract, by which T. was to furnish plough 
irons and D. was to wood them, and return half the ploughs. D. 
set aside, under the contract, twelve ploughs, as the property of 
T., six of which were subsequently attached and sold on execution 
as D.’s property. Held, that T. could not maintain an action of 
book account against D. to recover their value. Tyson jr. v. 
Doe, ib. 571. 


. (Moral consideration.) When one makes use of the name of 


another in a suit, to enforce a collection for his own benefit, he is 
under a moral obligation to indemnify him whose name he uses, 
from any cost or trouble arising from the suit; and such obligation 
is a sufficient consideration for a promise. Blodget v. Skinner, 
ib. 716. 
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CORPORATION. (Effect of increase of capital.) The bond of 
an officer of a corporation is not effected by an increase of its 
capital merely. Bank of Wilmington and Brandywine v. Wol- 
laston, 3 Harr. 90. 

2. (Liability of canal company for damages.) A canal company 
is not liable in damages for a mere accidental breach of the canal, 

There must be some ingredient of negligence or misconduct to 
make them liable. 

The company are bound to keep their sluices and culverts in 
order, and in proper condition for the purposes of their erection. 
Higgins v. The Chesapeake and Delaware Canal Co., ib. 411. 

3. (Civil jurisdiction in the disputes of religious societies.) In 
this country, no ecclesiastical body has any power to enforce its 
decisions by temporal sanctions. Such decisions are, in this 
sense, advisory—they are addressed to the conscience of those 
who have voluntarily subjected themselves to their spiritual sway ; 
and, except where civil rights are dependant upon them, can have 
no influence beyond the tribunal from which they emanate, 
Where a civil right depends upon an ecclesiastical matter, it is the 
civil court, and not the ecclesiastical, which is to decide. The 
civil tribunal tries the civil right, and no more; taking the eccle- 
siastical decisions out of which the right arises, as it finds them. 

This court cannot look into the regularity of the process by 
which an ecclesiastical body proceeds to its judgment. Every 
competent tribunal must, of necessity, regulate its own formulas. 
Where, as well from the testimony, as from the terms of a charter 
incorporating a church, it is Apparent that it was in full connexion 
with a synodical body, and not independent of it as a congrega- 
tion, if a portion of it secede, the rest, however small their number, 
secure their corporate existence, and are entitled to all the privi- 
leges and property of the corporation—but before corporators can 
forfeit their membership, they must be proved to have seceded 
from the corporation of which they are members. 

It seems, that if a portion of corporators are guilty of such mis- 
conduct towards a body on which the corporation depends as tends 
to forfeit the connexion, while another portion still acknowledges 
the connexion and fulfils its duties, the faithful party will be enti- 
tled to stand for the corporation, and claim such remedies as may 
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be necessary to avert the forfeiture. Harmon v. Dreher, 1 Speers’ 
Eq. Rep. 90. 

COVENANT. (When running with land—Construction.) A 
covenant in a lease to pull down old chimneys and put up new 
ones, is a covenant running with the land, and binds the assignee 
of the lessee though not named. 

A covenant to keep up all repairs of a mill does not bind the 
lessee to insure against natural wear and decay, but only to do 
ordinary repairs. Harris vy. Goslin, 3 Harr. 338. 

DEBTOR AND CREDITOR. (Voluntary bonds to defraud cre- 
ditors.) A. being in failing circumstances, gave his bond to B. 
to secure a debt due B., and the balance in trust to pay other cre- 
ditors, per schedule; held void as to the other creditors, who were 
not named in the bond, and with whom there was no communi- 
cation. 

Such a transaction does not create a trust in favour of the credi- 
tors; the bond is revocable at the will of the obligor; and it is 
prohibited by the statute of frauds. 

It seems that a bond thus given, covering all the debtor’s pro- 
perty for the benefit of preferred creditors, would be void under 
our act against fraudulent insolvency. 

A debtor in failing circumstances may give his bond to a creditor 
to secure the payment of a bona fide debt. 

Quere. May not a trust of personalty be set up by parol? 

The chancellor is not bound to order issues to be tried by a jury, 
uniess upon such facts as involve the merits, and are material to 
the decision of the cause. Waters et al. v. Comly, ib. 117. 

2. (Sale of personal property.) A sale of personal property with- 
out a change of possession is void as to creditors, &c. But if the 
sale be by public auction, and bona fide, it is not void though the 
property be left in the vendor’s possession. Perry v. Foster, ib. 
293. 

Neither a mortgage nor pledge of, nor a lien upon, personal pro- 
perty can be available against subsequent attachments, without a 
change of possession. 

| An interest created by a pledge of personal property may be 

assigned. Russell vy. Fillmore, 15 Vermont 130. 
| In the case of an alleged continued possession, or a joint posses- 
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sion, of property, such as to render a sale or assignment fraudulent 
in law, the jury should not be instructed that, if they find certain 
alleged facts proved, they will be evidence of such a possession, 
or joint possession, as to render the sale or assignment thus fraudu- 
lent ; but the question of possession or joint possession, should be 
left to them, to be decided from the facts they shall find proved, 
with general instructions, as to what constitutes possession. Hall 
v. Parsons, ib. 358. 

DEVISE. (Limitations after a failure of issue.) The words | 
“dying without issue” in a will, mean a general failure of issue, 
and not merely a failure of issue at the death of the devisee: 
unless there is a clear intention, on the face of the will, to the 
contrary. Hollett’s lessee v. Pope et al., 3 Harr. 542. 

2. (Construction.) Testator devised and bequeathed as follows: “I 
give, devise, and bequeath, unto my beloved wife, S. B. the use of 
all and singular my estate, both real and personal, whatsoever, 
and wheresoever, during her natural life ; and after the death of 
my beloved wife, 8. B. I leave to my nephew, J. F. V. the whole 
of my estate, both real and personal; but in case of the death of 
my nephew, J. F. V. without his leaving a lawfully begotten child, 
or children, then, and in that case, the whole, both real and per- 
sonal, be divided amongst the rest of my nephews and nieces, 
share and share alike. And be it further understood, that in case 
of thé death of my nephew, J. F. V. leaving a lawfully begotten 
child, or children, then, and in that case, the whole property, 
both real and personal, shall be divided between them, share and 
share alike; and in case of the death of one of the said children, 
without his or her leaving a lawfully begotten child or children, 
his or her portion shall be divided between the remaining child, or 
children ; but in case of the death of each and every child, without 
their leaving behind them a lawfully begotten child, or children, 
then the estate, both real and personal, shall be divided among my 
other nephews and nieces, share and share alike, and if they be 
dead, their children.” 

It was held, that the words, “after the death of my beloved \ 
wife, S. B. I leave to my nephew, J. F. V., the whole of my estate, 
both real and personal,” amounted to an absolute gift in remain- 
der, after the estate for life; that the subsequent provisions 
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amounted only to contingent limitations over, on the death of the 
legatee, which were to be construed as referring to the death of 
the legatee, prior to the period when the remainder was to take 
effect in possession. Vidal et al. v. Verdier, 1 Speers’ Eq. Rep. 
402, 


EJECTMENT. (Ouster to authorize one tenant in common to 


maintain this action against his co-tenant.) An assertion, by a 
joint owner of land, of an exclusive title to the whole, and a con- 
tracting to sell the whole, are evidence of an adverse possession, 
and such an ouster as to enable the co-tenant to maintain eject- 
ment. Carpenter v. Thayer, 15 Vermont 552. 


ESTOPPEL. (Effect of acceptance of deed.) Ina deed of parti- 


tion of coparcenary property, the party accepting land as a part of 
the estate so held in coparcenary, was held to be estopped from 
denying that title, though the recital showed that the land was 
once vested in him by another title, the same recital showing that 
it had ever since that time been held, considered and enjoyed as a 
part of the coparcenary estate. Simmons’ lessee v. Hendrickson, 
3 Harr. 103. 


EVIDENCE. (Laws of foreign states how proved.) A digest of 


the laws of another state, published by a private person, is not ad- 
missible as evidence of the law. 

Quere. Is the printed statute book, published by authority 
evidence, without other authentication ? 

The legal mode of authenticating a state law is by the state seal. 
Kinney v. Hosea, ib. 77. 


2. (Delivery of deed—Effect of acknowledgment.) The delivery 


of a deed acknowledged and recorded, and which bears the usual 
attestation, cannot be contradicted without calling, or accounting 
for, the attesting witnesses. Stout v. Kean, ib. 82. 


3. (By-laws of corporations.) The by-laws of a corporation are 


evidence against its officers, though they be not members of the 
corporation. Bank of Wilmington & Brandywine vy. Wollaston, 
ib. 90. 


4. (Acts of incorporation.) Acts incorporating banks, turnpike 


companies, &c., though not strictly public laws, but being publish- 
ed as such, are evidenced by the statute book. Jb. 
VOL. Iv. 38 
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5. (Estoppels in pais.) LEstoppels in pais, though not pleadable 
may operate as a bar, under the direction of the court to the jury. 
The principle of estoppels in pais is this: a party is estopped to 
deny his own acts and admissions, which were expressly designed 
to influence the conduct of another, and did so influence it, when 
such denial will operate to the injury of the latter. Jb. 

6. (In action for subscription to periodical.) If a person continue 
to receive a paper or periodical sent through the post-office, he is 
liable for the subscription price. 

A subscription cannot be proved by the plaintiff’s book of ori- 
ginal entries; but, the subscription being proved, the price may 
become a proper subject of book charge. Ward v. Powell, ib. 
379. 

7. (Of what deceased witness swore at former trial.) What a wit- 
ness swore at a former trial between the same parties, is evidence 
in case of his death. His precise words must be proved, or so much 
of them as bears on the matter in hand. Kinney v. Hosea, ib. 
397. 

EXECUTION. (Stay of execution as against other creditors.) 
J. having issued an execution against S. placed it in the sheriff’s 
hands, with orders “ to hold and not proceed unless instructed to do 
so, or compelled by other judgment creditors :” Held that his exe- 
cution did not in consequence of this order, lose its preference over 
subsequently issued executions. 

It seems that a mere stay of execution process until further 
orders, will not deprive it of its legal priority. 

Such a stay is not per se a badge of fraud; other circumstances 
must appear to make it fraudulent. 

It seems that a conditional order to the prothonotary to issue 
execution if any other creditor ordered one, is illegal, and a subse- 
quent execution, actually ordered, would be entitled to the prefer- 
ence. Janvier vy. Sutton, ib. 37. 

2. (Effect of judicial sales.) Lands sold under the mortgage of a 
devisee will not discharge a judgment against the testator. 

I. G. confessed a judgment to the bank and afterwards devised 
his lands to T. J., who executed a mortgage under which the lands 
so devised were sold. The sheriff applied a part of the proceeds 
to the bank’s judgment vs.I. G. The mortgage creditor sued the 
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sheriff for the money so paid and recovered; the sheriff then 
brought suit against the bank to recover back the money and 
failed ; he then took an assignment of the bank’s judgment vs. I. 
G., and recovered the amount from the terre-tenants ; it being held 
—lst, that the payment of any part of the proceeds of sale under 
the mortgage of T. J. to the judgment of I. G., was a misapplica- 
tion of the fund by the sheriff; 2d, that the sheriff was liable to 
the mortgage creditor for the full amount of sales under the mort- 
gage; 3d, that the sheriff could not recover it back from the bank 
as money paid on a mistake, it being but a mistake of law; and 
4th, that the payment to the bank by the sheriff in thus mis- 
applying the money did not operate as a discharge or payment of 
the judgment, the same having never been satisfied, and that the 
judgment still bound the land. Farmers’ Bank vy. Grantham’s 
terre-tenants, ib. 289. 

Lands sold by the sheriff on a venditioni exponas in execution 

of a judgment, are discharged in the purchaser’s hands of all judg- 
ment liens, whether due or not due. Farmers’ Bank v. Wallace, 
ib. 370. ad 
FRAUD. (As between the parties.) A fraudulent grantor cannot 
be relieved in equity against his own fraud ; neither can his heirs- 
at-law, who stand in no better condition. Jackson v. Dutton, 
ib. 98. 
FRAUDS, STATUTE OF. (Sale of standing trees.) Standing 
trees may be the subject of a parol sale, so as to give the pur- 
chaser a right to go upon the land to cut them; and when cut, and 
left upon the land, they become the personal property of the pur- 
chaser. 

Trees so cut, and left upon the land, do not pass with the land, 
in consequence of their having been attached to the soil, but 
remain, subject to the legal rights of the actual owner, like any 
other personal property; and any person purchasing the timber 
thus cut and situated, has a legal right to enter upon the land to 
take it away ; and should the owner of the land attempt to hinder 
him in the enjoyment of the right, he would be justified in using 
so much force as might be necessary to overcome the hinderance. 
Yale vy. Seely et al., 15 Vermont 221. 

2. (Promise for the debt of another.) L. having a contract for car. 
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rying the mail, and having contracted with N. to carry the same 
for a stipulated sum, transferred to I. the right to receive from the 
post-office department a part of the money to become due for the 
transportation, reserving to N. a certain portion thereof; where- 
upon I, requested N. to carry the mail for him, and promised to 
see him paid. The contract between L. and N. remained unre- 
scinded and uncancelled: Held, that the promise of I. was within 
the statute of frauds. Newell y. Ingraham Jr., ib. 422. 

A. owed B. and sent him with a verbal order to procure the 
money from C. on A.’s account. C. refused to pay upon a verbal 
order, and required B. to bring a written order from A., or else to 
give his own accountable receipt for the money. B. received the 
money and gave his receipt to account to C, for it on demand. 
Afterwards C. called on B. and threatened to commence a suit upon 
his receipt. Of this B. notified A., relying upon him to settle the 
demand of C. A. claimed that he had already paid it to C., in 
discharge of B. And to induce B. to submit to a suit in favour of 
C., and thereby aflord A. an opportunity to prove such payment, 
A. and D. promised to indemnify B. ag&inst any judgment which 
C. might recover, as also against the expense of defending C.’s 
suit: Held, that the promise of A. and D. was not affected by the 
statute of frauds. Peck vy. Thompson, ib. 637. 

3. (What constitutes a writing within—Statement of—Considera- 
tion.) The statute of frauds and perjuries applies to executory 
contracts. 

A written admission of a previous verbal contract, will satisfy 
the statute. 

The evidence necessary to constitute a sufficient note or memo- 
randum of a bargain, need not be confined to a single paper or 
document. 

The written note or memorandum must, either by its own lan- 
guage, or by reference to something else, contain such a descrip- 
tion of the contract as shall dispense with the necessity of resorting 
to parol evidence to supply any thing essential to give it validity. 
A stipulated price enters into the legal contemplation of a bargain; | 
and therefore a note or memorandum which does not furnish evi- 
dence of price, is not sufficient to take a contract of sale out of the 
statute of frauds and perjuries. Ide et al. v. Stanton, ib, 685, 
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HUSBAND AND WIFE. (Warrant of attorney by.) If husband 
and wife execute a bond and warrant of attorney to confess judg- 
ment, judgment cannot be entered against them jointly, because 
the warrant of the wife is void: nor against the husband alone, be- 
cause that is not in pursuance of the warrant, which must be exe- 
cuted strictly. Mendenhall v. Springer, 3 Harr. 87. 

2. (Purchase by wife to her separate use.) Chancery will uphold 
a post-nuptial agreement between husband and wife, where the 
claims of creditors will not be prejudiced, the object of which was 
to create a trust estate for the separate use of the wife, by means 
of a purchase made from the personal earnings of the wife, and 
property inherited by her during coverture, or loaned to her for 
such specific object—the husband being unable to provide a sup- 
port. 

When one person purchases lands with his own money, and takes 
a deed to another, a trust results by operation of law, to the person 
making the purchase; and the same result follows where a feme 
covert purchases with the consent of her husband, for her sepa- 
rate use, with means which she was the meritorious cause of ac- 
quiring. 

Though the deed recites the consideration to have been received 
from the nominal purchaser, yet the cestui que trust will be al- 
lowed to prove, by the trustee himself, that it was her money. 

A part payment of the consideration, at the time of the purchase, 
will charge the land with the trust, pro tanto. Pinney et al. v. 
Fellows, 15 Vermont 525. 

3. (Liability of husband for law expenses of wife.) A husband is not 
liable to an attorney for professional services rendered his wife, in 
defending against a petition for divorce, preferi.d by him, or in 
procuring a bill of divorce, on her petition. Wing v. Hurlburt, 
ib. 607. 

4. (Marriage settlement.) Marriage settlement executed by and be- 
tween complainants in November, 1833. The husband became of 
age in August, 1839. Bill filed Feb. 1843, to set aside the set- 
tlement, on the ground of the alleged minority of the husband. 
Under ordinary circumstances, it would be too late to ask the aid 
of the court in vacating the deed on account of nonage. 

The settlement being of the wife’s estate only, the assent of the 
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intended husband was only necessary to repel any presumption of 
fraud on his marital rights ; and for this purpose, it was no more 
necessary that he should have attained twenty-one years of age, 
than to the validity of the marriage ceremony. Knowledge would 
be presumed to supply the deficiency of age. Cottman et uz. 
v. Peyton, 1 Speers’ Eq. Rep. 46. 

INFANT. (Bond and warrant of attorney by.) The bond and 
warrant of attorney of an infant are void, and cannot be set up by 
subsequent ratification. Waples v. Hastings, 3 Harr. 403. 

2. (When full age is attained.) A person is of full age the day 
before the twenty-first anniversary of his birth day. The State 
v. Clarke, ib. 557. 

3. (As to support of minor out of his estate.) As a general rule, 
the court will not sanction an encroachment on the capital of a 
minor’s estate. If the estate is large, the income should be suffi- 
cient. If it be inconsiderable, the income should aid in supporting 
the minor, if necessary. In those cases in which the court will 
permit the application of a portion of the capital, the emergency 
should be great, and the expediency manifest. 

A. D. was appointed guardian of his sister, the wife of com- 
plainant, in 1830, and made regular returns until December, 1836. 
The capital of the ward’s estate was $662 94; the annual income 
not quite $50, and the aggregate of interest about $240. The en- 
tire expenditure of the guardian until his last return was about 
$130, leaving from the income about $110. Until 1832, it was 
inferable from the testimony, that the family were living together. 
The negroes of the mother worked on the farm. No charge was 
made for board in the returns of 1831 or 2, nor until the return of 
June, 1833. The guardian made returns in June and December, 
1833, and in April, 1836, No charge was made for board after 
Juue, 1835. Allowing board from June, 1832, to June, 1835, it was 
held that $110 was not so inadequate as to warrant an encroach- 
ment on the capital of the minor’s estate, it appearing also that 
the ward and sister of the guardian resided on the farm with him, 
and that he had not paid any sum for board. Prince v. Logan, 
1 Speers’ Eq. Rep. 29. 

4. (Confirmation by infant of acts and contracts when binding.) 
Where a partition had been made, during the minority of com- 
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plainant, of the property devised to testator’s son for life, and at 
his death, to his issue, between himself and the defendants, the 
grand-daughters of testator, and their husbands, and it was alleged 
by the latter, in opposition to the bill of the former for a re-par- 
tition, that since he came of age, he had confirmed the partition so 
| made, by continuing in possession of the property allotted to him, 
and by receiving the money on two notes of hand, which had been 
given him by defendants for equality of partition—It was held, 
as to the former ground taken for a confirmation, that as com- 
| plainant, after the partition, and after coming of age, continued to 
| live with his mother, the executrix of the tenant for life, who had 
removed since the filing of the bill, and as he was not bound to 
abandon the property and leave it derelict, it could not be sus- 
| tained. And as to his act, in receiving the money secured by the 
notes, it not being such as would operate any fraud or injustice 
to the defendants, or give any undue advantage to complainant, if 

the contract were set aside, it was not a confirmation. 

In relation to the confirmation of contracts made by infants, it 
must distinctly appear, that the act was intended to confirm, or 
that it was of such a nature as to operate a fraud on the other 
party, if the contract were not affirmed—or in other words, gives 
an advantage to the infant contracting party, to which he would 
not be entitled, but on the supposition of the validity of the con- 
tract. Vide Smith v. Lowe, 1 Atk. 589; Whaley v. Dawson, 2 

. Sch. & Lef. 367; Belton v. Briggs, 4 Dess. 365. Held, that if 
complainant had been of full age at the time of the partition, he 
was entitled to relief, on the ground of mistake. To confirm such 
a contract, it must appear that the party was aware of the mis- 
take, of his right to be relieved, and that he intended to confirm, 
of which there was no evidence in this case. Vide Gist v. Gist, 
1 Bailey Eq. 343; Cocking v. Pratt, 1 Ves. 400. Rainsford v. 
Rainsford, ib. 385. 

INSANITY. (Effects of Drunkenness.) Drunkenness is no ex- 
cuse for crime; but mania a potu is a disease which may amount 

to insanity. The State v. Dillahunt, 3 Harr. 551. 

INTEREST. (Jn what cases allowed.) Interest is allowable either 

on the ground of contract, or of usage. 
| Interest may be allowed on money due for work and labour. 
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Where there is no contract, usage, time fixed for payment, or 
amount rendered, it is not common to allow interest. Black’s 
exrs. v. Reybold, ib. 528. 

(Avoids marriage contract.) The authorities all agree that per- 
sons non compos mentis, or in the language of chancellor Kent, 
those who have not the regular use of the understanding sufficient 
to deal with discretion in the common affairs of life, are incapable 
of agreeing to any contract, and of course, to that of matrimony. 

The terms “non compos mentis,” and “of unsound mind,” 
mean the same thing, and have a determinate legal signification, 
importing not weakness of understanding, but a total deprivation 
of sense. 

The fact of soundness or unsoundness of mind does not depend 
on, nor can it be collected from particular actions, but upon the 
general frame and habit of the mind. 

Where it is seen that the prevailing characteristic of the mind 
is the absence of the reasoning faculties, accompanied with only 
occasional manifestations of them, or where only in rare instances 
the reasoning powers can be detected at all, or where all the evi- 
dence tends to the conclusion that the individual is incapable of 
transacting the ordinary affairs of life: Held, that a marriage 
contract, under such circumstances, is null and void. Foster v. 
Means et al., 1 Speers’ Eq. Rep. 569. 


JUDGMENT. (Of sister state—Proceedings in action upon.) It 


seems that the defendant may plead against the record, to an action 
on such a judgment, that he never was summoned, and did not 
appear to the suit in which it was rendered. 

If such record be relied on as an estoppel to such plea, the matter 
of estoppel must be pleaded; and a mere reference in the declara- 
tion to the record of such foreign judgment, with a prout patet per 
recordum, is not sufficient to bring the matter of estoppel to the 
notice of the court on a demurrer. Pritchett vy. Clark, 3 Harr. 
241. 


. (Of justice of the peace of a sister state.) Nil debet is a good 


plea to an action of debt on the judgment of a justice of the peace 
of another state. 

Such judgment must be proved as at common law, and cannot 
be authenticated under the act of congress referring to judicial 
records. Graham v. Grigg et al., ib. 408. 














DIGEST OF AMERICAN CASES. 443 





3. (Conclusiveness of judgment of sister state.) The judgments of 
courts of other states are conclusive in all the states, if it appear 
that the court rendering judgment had jurisdiction of the parties 
and subject. 

These essentials of jurisdiction may be denied by a special plea, 
even against the record. 

** Full faith and credit” are to be given to the judgment records 
of other states, when these pre-requisites appear; if they do not 

appear, or be denied, they must be established, or the judgment 
has not the force of a domestic judgment. Pritchett y. Clark, 
ib. 517. 

The judgments of a sister state are not merely prima facie 
evidence of a debt liable to be opened and rebutted by proof, but 
are conclusive of the fact of indebtedness. 

All that was intended by the act of congress was to render such 
judgments conclusive of every thing decided by them; that is, their 
effect in the court in which they were obtained, and of necessity 
the fact of the judgment, can only be tested by the plea of nul tiel 
record—in all other respects the states are left to prescribe their 
own forms of pleading. 

It seems to be settled that under the plea of nul tiel record, the 
jurisdiction of the court which pronounced the judgment may be 
inquired into. 

If it appear from the record, as by plea to the jurisdiction, that 
the question was, whether one or another of the courts of the state 
where the cause was tried had jurisdiction of the subject-matter, the 
judgment on that point would be conclusive. But whether the 
party sued is or is not the same against whom the judgment was 
obtained, is a question which would necessarily be open in the 
court where the judgment was obtained, and necessarily so every 
where else. 

So too where the proceeding is in rem, as a foreign attachment, 
the judgment can operate on the thing only, and not on the person. 

The provisions of our statute of limitations do not apply, so as 
to bar actions founded on the judgments of a sister state. Napier 
v. Gidiere, 1 Speers’ Eq. Rep. 215. 

4. (Of courts martial.) The judgments of courts martial are con- 
clusive, like those of any other courts, unless some defect in regard 
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to their jurisdiction is shown. Brown v. Wadsworth, 15 Ver. 
mont 170. 

5. (Courts of limited jurisdiction—Superior and inferior courts— 
Courts of the United States.) With respect to an inferior court 
of limited jurisdiction, the circumstances which give it jurisdiction 
must appear upon the face of its proceedings, and if they do not, 
the judgment will be void. But the judgment of a superior court 
of general jurisdiction can never be void for want of jurisdiction, 
Nothing shall be intended to be out of its jurisdiction, which is not 
shown to be so in the course of the suit. However irregular and 
erroneous its judgment may be, it must be respected by every 
other tribunal, until arrested by the court itself, or reversed for 
error on appeal. 

According to the practice of the courts of the United States, if 
the circumstances which give jurisdiction do not appear on the 
record, and the objection be taken in the course of the suit, they 
will refuse to entertain jurisdiction: or if the circuit courts should 
do so, the judgment may be reversed for error. 

But it has never been held, that with respect to the judgments 
of other tribunals, the judgment would be void for such defect. 

If any question of civil right, may be directly or indirectly 
brought before the court, this constitutes it a superior court of 
general jurisdiction. 

The allegation of the circumstances which give jurisdiction may 
be traversed in the courts of the United States. 

The jurisdiction of the courts of the United States is not limited | 
with respect to the matter of the civil action which shall be brought 
before them, when the parties, plaintiff and defendant, are citizens 
of different states, but only as to persons. 

A limitation in respect of locality does not render a court 
inferior, if there be no other limitation. Gillett et al. v. Powell, 
1 Speers’ Eq. Rep. 143. 

LANDLORD AND TENANT. (When landlord conveys during 
the term.) Rent is incident to the reversion; and if, during the 
term, the lessor grant the reversion to another, the rent follows, 
and he cannot recover it, even though the tenant promise payment. 
Stout v. Kean, 3 Harr. 82. 

2. (Liability of landlord to repair.) In assumpsit for use and 


wee 
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occupation, the defendant may show that he was deprived of the 
beneficial use of the premises by the neglect of the landlord to 
repair according to contract. Potter vy. Truitt, ib. 331. 


3. (Right of tenant to fire-wood and timber for repairs.) In an 


action on the case against a lessee for years for cutting timber, 
with a count in trover, the plaintiff may recover the value of the 
timber, though increased by the wrong-doer’s labour. Harris vy. 
Goslin, ib. 340, 


. ° . . 
. (Notice—Surrender—Eviction.) Notice by a tenant of his inten- 


tion to quit premises held under rent, must be in writing. 

But the landlord may waive notice or accept a surrender; and 
an occupation of a part by the landlord is an eviction of the whole. 
Graham vy. Anderson, ib. 364. 


. (Landlord’s right where there is an execution.) If goods of a 


tenant be taken in execution after a distress levied, the landlord 
may complete his distress, and also claim the accruing year’s 
rent in preference to the execution creditor. Biddle vy. Biddle, 
ib, 539. 


LIBEL. (What is a libel—Publication—Malice.) The court 


must judge of the libel. 

He who knowingly circulates a libel, publishes it. 

The publication must be malicious, and the intent is collected 
from the circumstances, and from the paper itself. Layton v. 
Harris, ib. 406. 


LIMITATIONS. (On bonds of officers of corporations.) The 


limitation of suits on bonds of officers of corporation is two years 
from the accruing of the cause of action; and in case of a deficit 
the act would begin to run, not from the time funds were actually 
withdrawn, but from the time the officer failed to pay them over, 
according to his bond. Bank of Wilmington and Brandywine v. 
Wollaston, ib. 90. 


. (Acknowledgment to take a case out of the act.) Admissions, 


to take a case out of the act of limitation, must amount to an ac- 
knowledgment of a subsisting debt. Waples v. Layton, ib. 508. 
The acknowledgment of a subsisting demand will take a case 
out of the act of limitation, without an express promise to pay it. 
Black's exrs. v. Reybold, ib. 528. 
A promise by the husband, that he will see a debt paid, which 
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the wife owed when sole, and which is barred by the statute of 
limitations, will not remove the statute bar, in a suit against hus- 
band and wife. Powers vy. Southgate et ux., 15 Vermont 471. 

An acknowledgment, by a debtor, that certain notes exist, and 
that he has an account to go against them, and a promise to call 
in a certain time, and have the notes and account settled, are suf- 
ficient to remove the bar interposed by the statute of limitations, 

When there is no dispute about the facts which are insisted on, 
as taking a cas¢ out of the statute of limitations, the question in- 
volved, is one of mere law; but when the facts are doubtful, it is 
a mixed question of law and fact. Chapin et al. v. Warden et 
al., ib. 560. 

3. (Exception—Absence beyond seas.) When a debtor, against 
whom there is cause of action, is out of the state at the time the 
cause of action accrues, the statute of limitations will not run on 
the demand, unless he returns into the state, and that fact is known 
to the creditor. 

If a debtor, absent from the state, would avail himself of the sta- 
tute of limitations on the ground of his having, in the state, pro- 
perty subject to attachment, it is incumbent on him to show this 
fact ; and it is not sufficient to show that he has deeds of land on 
record, without showing a title in himself. Hill v. Bellows, ib. 
727. 

MALICIOUS PROSECUTION. (Evidence in action.) In an 
action for a malicious prosecution, the plaintiff is bound to prove 
that it was at the instigation of the defendant; that it terminated 

_ in his favour; and was without probable cause, and malicious. 

It is for the court to decide what amounts to probable cause, 
Wells v. Parsons, 3 Harr. 505. 

MORTGAGE. (Effect of mortgage.) The title of a mortgagee 
out of possession cannot be set up by a third person as a defence 











in an action of ejectment, at the suit of a mortgagor. 

A mortgagor in posssession is the real owner of the land; the 
mortgage, though in form a conveyance of the land, is a mere se- 
curity for the payment of money; and the mortgagee, before fore- 
closure, has but a chattel interest. 

Lands mortgaged may, before foreclosure, be sold on execu- 
tion against the mortgagor; and cannot be sold as the land of the 
mortgagee. Cooch’s Lessee v. Gerry, ib. 280, 
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NEW TRIAL. (When granted for mistake of witness.) New 
trial granted for the mistake of a witness under very peculiar cir- 
cumstances. 

A witness being called to prove a receipt a forgery, pronounced 
it genuine, but failed to disclose his knowledge of the fact that it 
was given for more money than was received, supposing that he 
would not be permitted to give such evidence; the court, on affi- 
davit to this effect, granted a new trial, there being no conflicting 

testimony, and the plaintiff being an administrator, without any 

personal knowledge of the matter. Cannon adm’r. v. Kinney, 
ib. 72. 

PARTNERSHIP. (Marshalling of assets.) On a sale of partner- 
ship goods the proceeds are first applicable to partnership debts in 
a contest between creditors of the firm, and creditors of the indi- 
vidual members. Clark vy. Allee, ib. 80. 

2. (When action will lie against one partner.) C. had dealings with 
W. and W. employed him to labour on a farm which was owned 
and carried on by W. and another, in partnership; but the part- 
nership was not known to C. until after suit commenced: Held, 
that C. might recover in the action against W. for the labour done 








for the partnership. Cleveland v. Woodward, 15 Vermont 
302. 
POWERS. (Construction of.) A power of disposing of property 
by deed cannot be executed by will. 

A power given by act of assembly to a married woman “ to 
hold, bargain, sell and convey her lands, and to receive the rents 
and profits and purchase money thereof; and that her deed con- 
veying said land shall be good; and that she shall have power to 
make contracts and transact business, binding herself in the same 
manner as if she was unmarried,” construed to refer to acts and 
contracts inter vivos and not to enable her to dispose of her land 
by last will and testament, made in her husband’s lifetime. Har- 
ker v. Elliott, 3 Harr. 51. 

A letter of attorney authorized the agent to sell at the best prices, 
by public or private sale, as he might think most advantageous, 
and to execute such contracts, agreements, conveyances and as- 
surances, and perform such acts as might be necessary to perfect 
the sale : 

VOL. IV. 39 
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Held, that he might execute a deed with covenants of warranty 
which would bind the principals. Peters v. Farnsworth, 15 
Vermont 155. 

PRESUMPTION. (Of payment of bond payable by instalments.) 
In a debt payable by instalments and secured by a penal bond, the 
presumption of payment arising from lapse of time, applies to 
each instalment as it falls due. State v. Lobb’s adm’r., 3 Harr. 
421. 

REPLEVIN. (Form of avowry.) In replevin the defendant may 
avow generally for rent arrear; but if he state the lease specially 
he must state it truly. Taylor v. Moore et al., ib. 6. 

2. (Plea of set-off.) It seems that a set-off of repairs cannot be 
pleaded to an avowry for rent in the action of replevin. 

But such plea ought to be objected to by demurrer. Goslin v. 
Redden, ib. 21. 

3. (For what it lies—Proceedings in—Judgment—Replevin bond.) 
The judgment for defendant on a plea of property in replevin is 
pro retorno habendo; but, if he cannot have a return, he may have 
judgment for damages to the value of the goods, &c. 

In an avowry for rent arrear, judgment is for the sum found 
due for rent, with costs, &c. 

The writ of replevin is not confined to distress for rent arrear ; 
but may be used wherever one claims property in another’s pos- 
session. 

In case of distress for rent, the condition of the replevin bond is 
prescribed by Dig. 364, to prosecute the suit with effect and satisfy 
the judgment ; in other célses, the condition is to prosecute the suit 
with effect, and to return the goods, if a return be awarded. Clark 
vy. Adair, ib. 113. 

4. (Verdict on avowry for rent arrear.) On ayowry for rent arrear 
the verdict is for the sum found due for rent, with costs; but with- 
out interest. Caldwell v. Cleardon et al., ib. 420. 

SLANDER. (When words are actionable per se.) Words impu- 
ting an indictable offence are actionable per se. 

Where such words charge a violation of the laws of another 
state, the law must be pleaded and proved. Kinney v. Hosea, ib. 
TT. 

2. (Evidence in action of.) In slander, evidence of the plaintiff’s 
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good character is inadmissible. ‘The law presumes his character 
to be good. 

Neither can the defendant give in evidence the plaintiff’s gene- 
ral bad character. 

Evidence of the rank, profession, or standing of either party is 
admissible. 

The defendant’s manner and other circumstances accompany- 
ing the slander may be proved on the question of malice. 

Where the slander imputes a punishable crime the law implies 
malice. 

If there be evidence of express malice, the jury may give exem- 
plary damages. 

The plea of justification of the truth, wholly unsupported, is 
evidence of express malice. 

But this plea is not necessarily evidence of express malice. 

If the defendant having reasonable cause and good grounds to 
believe the plaintiff guilty, on evidence creating a strong presump- 
tion of guilt, pleads a justification for the purpose of getting these 
circumstances in evidence, and not for the purpose of repeating the 
slander, this plea is not in itself evidence of express malice. 

Under the general issue the defendant is not at liberty to give 
evidence of the truth of the charge; nor of any circumstances to 
disprove malice, or mitigate the damages, if they tend to establish 
the truth of the charge. Parke v. Blackiston, ib. 373, 

In slander the charge of a crime implies malice. 

The truth of the slander cannot be proved under the general 
issue. 

The truth cannot be proved unless the defendant give notice by 
a plea justifying the slander, because it is true. 

A plea justifying the repetition of a slander because plaintiff had 
first said the same of himself, will not let in evidence tending to 
prove the charge. 

Under such a plea, defendant confined to declarations of plain- 
tiff, before the speaking of the slander. Kinney v. Hosea, ib. 397. 


. (Sense in which the words are spoken.) 1n actions for slander- 


ous words, the jury are to determine the sense in which the defend- 
ant spoke the words, and the truth of the innuendos alleged. 
In cases where the words are equivocal, or are spoken with 
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reference to circumstances supposed to be in the minds of the 
hearers, which go materially to qualify their import, the condition 
and circumstances of the subject-matter connected with the charge 
may be inquired into, and the sense in which the hearers under. 
stood the words, and in which they supposed the defendant intended 
them to be received, may be considered by the jury. 

But the mere fact that the defendant charged the plaintiff with 
theft, in regard to an article of property which had been either 
loaned or sold to the plaintiff, but which sale or loan was not known 
to those, in whose presence he made the charge, will not be a 





ground of showing, either that the act charged was impossible, or 
that the charge was not seriously made; nor, is it competent to 
go in mitigation of damages, except as tending to show the words 
were spoken in heat and haste. Smith v. Miles, 15 Vermont 245. 
STATUTES. (Construction of act of Congress of March 10, 
1838.) Under the act of congress of 1838, commonly called the 
neutrality act, the collectors and other officers therein mentioned, 





were authorized to seize and detain vessels having arms, &c. on 
board, passing towards a foreign state or colony, conterminous 
with the United States, when they had reason to believe that the 
vessels, &c. were to be employed in a military expedition or opera- 
tion against such state or colony. 

The term “ frontier,” means something more than the boun- 
dary line. It means a tract of country contiguous to the line ; and 
it is not material whether such vessels, &c. were actually intended 
to be passed across the boundary line into the foreign territory. 

When a plaintiff, in his replication, traverses an immaterial fact, 
which is found in his favour, the defendant cannot have judgment, 
veredicto non obstante. Stoughton Jr. v. Mott, ib. 162. 

2. (Retrospective legislation on defences to contracts.) The repeal 
of the proviso to the statute of 1798, allowing equitable defences 
to promissory notes, negotiated, took full effect on the first day of 
January, 1837, and cut off all such defences accruing after that 
date, though the notes bore date anterior to that time. 

Such defences depend on the law in force at the time they 
accrue, and not necessarily upon the law in force at the time the 
contract was executed to which they are offered. Farr v. Brig- 
ham, ib. 557. 
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SUBROGATION. (Right of surety on payment to be subrogated 


in equity.) A surety of complainant’s testator, on two joint and 
several bonds secured by the mortgage of a tract of land, both 
bonds being due and unpaid at testator’s death, had, since his de- 
cease, been compelled, by judicial process, to satisfy one of the 
bonds, and was sued on the other. Held, that the surety was 
entitled to rank as a bond creditor, in the application of the assets, 
and to have the benefit of the mortgage. Vide Liddledale v. Rob- 
inson, 2 Brock. 160; 12 Wheat. 594; Pride v. Boyce, Rice’s Eq. 
275. Shultz v. Carter et al., 1 Speers’ Eq. Rep. 534. 


TENANTS IN COMMON. (What amounts to partition.) An 


agreement between tenants in common that each “shall have, 
collect, receive and enjoy” the ground rents of certain lots held in 
common, “to him, his heirs and assigns forever, and clear from 
the other :” Held not to sever the tenancy in common, there being 
no words of conveyance. Burton vy. Morris et al., 3 Harr. 269. 


. (When he may not bring trover.) A sale of a personal chattel, 
y 8 pe 


by one tenant in common, is not such a destruction of the chattel, 
as to enable the other tenant in common to maintain an action of 
trover against the purchaser. Sanborn v. Morrill, 15 Vermont 
700. 


TRESPASS. (When justified.) An assault will justify a blow, 


2 


but not if the battery be excessive. Hazel v. Clark, 3 Harr. 22. 


. (Plaintif’s possession.) ‘To maintain trespass, quare clausum 


Sfregit, the plaintiff must have either a title, or exclusive possession, 

A meeting-house was built by an incorporated association by 
the name of the Union Society, for the use, exclusively, of the 
Religious Congregational Society: Held, that the latter could not 
maintain trespass, quare clausum fregit, against a pew-holder, 
and another who occupied the pulpit on the Sabbath, and prevented 
them from performing divine service there. Religious Society v. 
Baker et al., 15 Vermont 119. 


TROVER. (By finder of lost goods.) The finder of a chattel has 


» 
“~e 


such a property in it as will enable him to keep it against all but 
the rightful owner. 
If he lose it again he may maintain trover against a second 
finder. Clark vy. Maloney, 3 Harr. 68. 
(Damages in.) Tenant for years is entitled to necessary fire- 
39* 
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wood and timber for repairing houses, fences, &c., if there be no 
stipulation to the contrary. Harris v. Goslin, ib. 340. 


TRUSTEE. (Compensation.) A voluntary trustee without con- 


tract for compensation, is not entitled to any in equity ; though he 
is entitled to have his expenses paid, and to be saved from loss. 
Egbert v. Brooks, ib. 110. 


VENDOR AND VENDEE. (Lien for purchase money.) H. 


[) 


conveyed to M. & H. certain premises, taking back a bond of de- 
feasance. By a subsequent arrangement between these parties, 
for the purpose of enabling H. to pay the amount due to M. & H. 
upon the mortgage, the former surrendered to the latter their bond 
of defeasance, who, thereupon, conveyed the premises to R. H..to 
whom H. at the same time, conveyed whatever interest he was 
supposed to have in them. R. H. thereupon advanced a certain 
sum which went to M. & H. in satisfaction of what was mutually 
estimated, and believed, by H. and M. & H. to be due the latter ; 
and R. H. at the same time, executed a bond of defeasance to H.: 
Held, that, although the sum estimated to be due to M. & H. and 
advanced by R. H. fell short of the sum actually due, there remain- 
ed no subsisting lien upon the premises in favour of M. & H. for 
the security of such balance. Hodgman vy. Hitchcock, 15 Ver- 
mont 374. 


. (Registration—Notice.) ‘To supply the want of registration, 


notice must be full, explicit, and clearly proved. 

Lis pendens, which is notice to rebut an equity, will not supply 
the want of registration. 

The well known ground on which alone courts have thought 
themselves authorized to dispense with the words of a statute, as 
in the analogous case of the statute of frauds, is that the legisla- 
ture is not to be supposed to have intended that a statute made 
for the prevention of fraud, should itself be made the instrument 
of fraud. City Council v. Page, 1 Speers’ Eq. Rep. 162. 


WASTE. (Parties and pleadings in.) In the action of waste 


plaintiff need not set out his title particularly ; only, that he is enti- 
tled to the immediate estate of inheritance. 

If he state in what character he holds, he must state it truly, 
whether as reversioner or remainderman; and if he set out the 
premises by metes and bounds, a variance in the proof will be 


fatal. 
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Tenants in common may join in an action of waste. Greenly 
v. Hall’s Ez’r., 3 Harr. 9. 

WILL. (Construction of—Legacies when pecuniary.) H. 8. B. 
executed his will on the 4th May, 1835, and devised as follows: 
“Should I die without leaving issue, I give and bequeath to my 
beloved wife, the said A. E. B., all the property, personal and real, 
that I received, or may receive hereafier, from her father’s estate, 
or from any of her relations, and sources owing to my marriage 
with her, independent of my own property, to do with and dispose 
of as she pleases.” Testator died in June, 1838, leaving his wife 

| surviving, but leaving no issue. Both the testator and his wife 

were minors at the time of their marriage. ‘The father of Mrs. B. 
having died previously to their union, one T. B. became their 
guardian, and on the 29th Oct. 1829, shortly after Mr. B. attained 
his majority, accounted with him, and paid over to him the funds 
which had come to his hands. Subsequently, Mr. B. received 
large sums of money from the estate of his father-in-law and 





mother-in-law, part of which was paid him before and part after 
the date of his will. Between October, 1827, and July, 1829, the 
guardian received in cash, from the administrator of Mrs. B’s 
father, the sum of $45,608 70; and on the date last mentioned, 
had received in further payment from the administrator, a mort- 
gage, then amounting, principal and interest, to $4500. Retaining 
the mortgage, the guardian invested of the cash received by him, 
the sum of $10,885 13 in shares in the United States Bank, and 
deposited the residue in the Massachusetts Hospital, Life In- 
surance and Trust Company. On the 29th Oct. 1829, (as before 
stated), he delivered to him the mortgage, paying him the interest 
and dividends on the bank shares and deposites, then assigned. 
On 31st Oct. 1830, Mr. B. collected the money due on the mort- 
gage, principal and interest. On the 5th November, 1829, 
a few days after the deposites were assigned to him, he drew them 
out, and re-deposited them, with a small addition in his own name, 
making the sum of $35,000, Of this latter sum, on the 20th 
of April, 1832, (before the date of his will,) he drew out $10,000 ; 
and on the 20th May, 1835, alter the will, drew out the residue, 
investing it in various stocks, changing them from time to time by 
sale and the purchase of others, and receiving the dividends as 
they accrued, until his death. 
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Testator kept a book, in which under the head, “* memoran- 

dums of bank stocks and their value, when purchased,” are 
many entries of stocks, all purchased after the date of his will. 
These stocks, when disposed of, were marked sold; and notice is 
taken of the manner in which they were reinvested. The invest- 
ments were always in stocks, except $1250 paid for furniture, and 
other stocks invested in a house. On every page was a remark 
to this effect, subscribed by the testator. ‘“ The stocks enume- 
rated in this page belong to my wife, though they stand in my | 
name.” The last entry of this description was: “ The stocks 
enumerated in this page belong to the property of my wife, A. E. B. 
though standing in my name; H. 8S. B.” At the end is added :— 
“also, the house in Newport, cost $8,000.” These entries were 
made from time to time as the stocks were purchased, sold and 
replaced. There were certain stocks which remained unsold at 
the testator’s death. 

It was held, that the memorandum book kept by the testator 
was inadmissible in evidence, to show that the stocks remaining 
undisposed of, constituted the property to which the testator in- 
tended to refer in his will, inasmuch as it did not ascertain a 
subject for the operation of the will, suiting to what the will des- 
cribed. 

Extrinsic parol evidence cannot be received to show an inten- 
tion on the part of a testator, which his written will does not 
express; and the same is as true on principle of extrinsic written 








evidence. 

Held, that evidence to show the nature and extent of the property 
received by the testator, in consequence of his marriage, was inad- 
missible. 

If the will be not of a specific thing, but of something to be 
ascertained by some test contained in the instrument, it can only 
be determined by evidence, whether the subject-matter conforms to 
that test. 

Property is a general term to designate the right of ownership, 
and includes every subject, of whatever nature, upon which such a 
right can legally attach. It is not necessary that the subject of 
it should be either lands, goods or chattels, for it extends to money 
and securities. Vide 6 Binney 98; Cowper 299; 11 East 370; 
Public Laws 147. 
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The words real and personal, used by the testator, lay no just 
ground for supposing that he thereby intended to restrict—as the 
words themselves, in their legal import, do not restrict the property 
to things tangible. 

Also held, that the legacy to Mrs. B. was pecuniary, for the 
amount received, and to be estimated by excluding from the com- 
putation all the income and interest which accrued after the receipt 
by the guardian or by the testator. 

Whether a legacy is specific or not, must necessarily depend 
upon the nature of the thing referred to and described in the will. 
If the thing be capable of individuality, as a ring or a picture; or 
if it be an assemblage of things, as a library or a cabinet; or 
something capable of being separated by sensible distinctions, as 
the property on a particular estate ; in all such cases, the descrip- 
tions in the will set forth with distinctness the subject of bequest, 
and make it specific. But this is only because specific things alone 
can answer to the description given. 

Whether a bequest couched in general terms is specific, or 
otherwise, depends on this; if the things falling within the terms, 
when enumerated, (or if they had been enumerated by the testator), 
are in their nature specific, then the legacy is specific ; otherwise, 
it Fis not. 

The words “ property, personal and real,” may in a secondary 
sense, extend to money, conceding that in their primary meaning 
they include only lands, goods und chattels. 

Where a testator has used the words in which he has expressed 
himself in their strict and primary sense, but his words, so inter- 
preted, are insensible with reference to extrinsic circumstances, 
a court of law may look into the extrinsic circumstances of the 
case, to see whether the meaning of the words be sensible in any 
secondary sense, of which, with reference to these circumstances, 
they are capable. Pell et ux. v. Ball et al.,1 Speers’ Eq. Rep. 
48. 

. (Construction—Extent of provision for reasonable and compe- 
tent support.) ‘Testator provided in his will, that his estate, both 
real and personal, should be kept together until his just debts were 
paid, and until the decease of his wife; and further, that his wife, 
together with his daughter and grandson, should have “a reason- 











456 JURISPRUDENCE. 





ble and competent support,” out of the proceeds of his estate, 
until his just debts were paid, and during the natural life of 
his wife. 

The reasonable and competent support provided for, held not to 
mean merely the food and clothing necessary to sustain life, nor 
any other fixed quantity or allowance, but must depend on circum- 
stances and exigencies. 

Where a provision of this kind is made for different persons, 
the inquiry would be, what is reasonable and competent in the 
situation of each. 

There seems to be no other practicable method of construing a 
bequest for support or maintenance than to mean, that support 
shall not be wanting. If the legatee’s private means are unable 
to supply it, the deficiency shall be made up out of the testator’s 
bounty. 

A different intention, gathered from the terms of a particular 
will, might lead to a different construction. 

The daughter having a sufficient property for the support of 
herself and child, the bequest could not take effect. 

The argument that the grandson had no property of his own, 
and therefore, came within the scope of testator’s bounty, not 
sustained. 

There seems to be no instance of a mother of ability to main- 
tain her children, though having no property themselves, who has 
been reimbursed for doing so. Ellerbe vy. Ellerbe, ib. 328. 


WITNESS. (Competency of co-defendant.) A person is a com- 


LW) 


petent witness though included in the writ as a defendant, if he be 
not taken, nor declared against. Clark v. Maloney, 3 Harr. 68. 


. (Competency of infant party.) ‘Though a co-plaintiff may testify 


voluntarily against his own interest, an infant party will not be per- 
mitted to do so even with the consent of a next friend by whom he 
sues. The infant can consent to nothing; and the court will not 
allow him to do an act to his prejudice. Rickards et al. vy. Laws 
et al., ib. 393. 
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CRITICAL NOTICES. 


1.—A Treatise on the Law of Contracts not under Seal. By Wi1- 
t1am W. Srory, Counsellor at Law. Boston: Charles C. Little 
and James Brown. 1844. 


Tuts is a very well written little book by a son of judge Story, 
who has given in it strong evidence that he has inherited some of his 
father’s industry and love of legal science. It forms a comprehen- 
sive introduction to the very extensive branch of which it treats, and 
with here and there a fault, has been executed with good taste and 
judgment. 

It is divided into three parts. The first treats of contracts in gene- 
ral—of the different kinds of contracts—of the legal requisites to 
constitute a good contract—of the construction of contracts—and of 
the admissibility of parol evidence to affect written agreements. The 
second relates to particular contracts, as Agency, Partnership, Bail- 
ments, Sale of Personal Property, Guaranty, Landlord and Tenant. 
The third part is confined to the subject of Defences and Damages, 
including Interest. 

We would advise the author in any future edition of this work, to 
turn his attention to the enlargement and improvement of the first 
and third parts, omitting the second entirely. The second part can- 
not be treated so as to be useful within his limits. He has besides 
been compelled to omit one of the most important particular contracts, 
that of Insurance. With the improvement we suggest, an excellent 
manual may be made for the use of students. 
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2.—A Treatise on the American Law of Landlord and Tenant ; 
having reference to the statutory provisions and decisions of the 
several United States, with a selection of precedents. By Joun 
N. Taytor, Counsellor at Law. New York: John S. Voorhies. 
1844, 


Tue attempt of the learned author of this treatise to supply a plain 
summary of the doctrines of the common law as affecting the rela- 
tion of landlord and tenant, together with the various alterations 
made by statutory regulations in these United States, has been very 
successful. ‘The work is concise, systematic, and practical; and as 
displaying the existing law on this subject, is adapted not merely to the 
system existing in the state of New York, under the revised statutes, 
but is equally fitted for every state. 

The English treatises on the law of Landlord and Tenant, though 
they sufficient'y present the rules of the common law as modified by 
acts of parliament, do not give a correct and clear view of the Ame- 
rican law, and we think that Mr. Taylor has acted very judiciously 
in not attempting to adapt an English book to American law. 

A work exhibiting the principles of the common law as practically 
modified in the United States was called for, and the learned author 
in his attempt to furnish a treatise valuable not only to the profession 
but to the community, has fully achieved his object. 


3.—A Treatise on the Practice of the Court of Chancery, with an 
appendiz of precedents. By Ottver L. Barsovur, Counsellor at 
Law. In 2 volumes. Albany: William and A. Gould & Co. 
New York: Gould, Banks & Co. 


Tue author of this excellent work on chancery practice has aimed 
to give a concise and comprehensive view of the present practice of 
the court of chancery, as contradistinguished from pleading and 
collateral topics. 

The work is executed with great industry and correctness, and 
measurably we believe, under the revision and with the advice of the 
present learned chancellor of the state of New York. On a future 
occasion we propose to examine in detail the plan and the execution 
of Mr. Barbour’s Treatise, 
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4.—History of the Law of Nations in Europe and America, from 
the earliest times to the treaty of Washington. 1842. By Henry 
Wuearton, LL. D., Minister of the United States at the court of 
Berlin, Corresponding Member of the Academy of Moral and Poli- 
tical Sciences in the Institute of France. New York: Published 
by Gould, Banks & Co. Albany: William and A. Gould & Co. 
1845. 


We regret that we received this work too late for an extended 
view of the important subject which the author has illustrated. 
In our next number we propose to recur to this important work. 


5.—A Digest of the first twelve volumes of the Ohio Reports, con- 
taining all the cases ever reported at law and in equity in the 
supreme court of the state of Ohio in bank. By P. B. Wixcox, 
Attorney at Law, and sometime reporter of that court. Colum- 
bus. 1844. 


A nasty examination of this volume has satisfied us that it is a 
very well executed book, extremely useful to the profession in Ohio. 
Its usefulness however, will not be confined to that state, for such is 
the multiplication of Report books in the twenty-six states compos- 
ing the United States, that members of the profession must content 
themselves with possessing in their private libraries, Digests of Re- 
ports of the sister states. 


6.—Digest of the Decisions of the Supreme Courts of the states of 
Indiana and Illinois, and the Circuit Court of the United States 
for the seventh circuit. By Cuartes Gitman, Counsellor at 
Law. Columbus: Published by Henry W. Derby. 1844. 


We have here another Digest to which the remark made on Wil- 
cox’s Digest also applies. 

The books digested are four volumes of Indiana Reports, by 
Blackford, and four volumes of Illinois Reports, one by Breese and 
three by Scammon, besides the two volumes of United States Circuit 
Court Reports, by Mr. Justice M’Lean. 

VOL. Iv. 40 











460 CRITICAL NOTICES. 





7.—A practical Elementary Digest of the Reported Cases in the 
Supreme Court of Judicature and the Court for the Correction 
of Errors of the state of New York, together with the Reported 
Cases of the Superior Court for the city and county of New 
York, from the earliest period to the present time. By Tnomas 
W. Cierxke, Counsellor at Law. In 2 volumes. New York: 
Published by Gould, Banks & Co., Law Booksellers, No. 144 
Nassau street; and by William and A. Gould & Co., No. 104 
State street, Albany. 1845, 


Tae Report books of the state of New York exclusive of their 
chancery reports, already amount to seventy-two volumes; and one 
Digest has already been published, prepared by Mr. Johnson, a conti- 
nuation of which subsequently appeared. With the first edition of 
Clerke’s Digest, in 1841, we were not well satisfied. It seemed to 
be a mere work of physical labour, the printed marginal notes of the 
cases in the Report books having been thrown together under the 
different heads, and mostly in the backward order. ‘The general 
division and arrangement was good, and it appeared as though the 
editor had left the filling-up to subordinates. ‘The consequence was, 
that the work abounded with repetitions, and the same proposition 
was distinctly inserted as often as it had been reaffirmed. Many of 
these errors have been corrected in this edition, and the work is alto- 
gether much improved. It is curious however, that under each title, 
the Digest commences with the last volume of Hill, and proceeds 
backwards to the earlier reports. 


8.—A Treatise on Crimes and Misdemeanors. By Sir Witttam 
OtpnaLt Russett, Kot., late Chief Justice of Bengal ;—by 
Cuarutes Sprencet Greaves Esa., of Lincoln’s Inn and the 
Inner Temple, Barrister at Law, and a magistrate for the county 
of Stafford. Fifth American from the third London edition, with 
the Notes and References contained in the former American edi- 
tions, by Daniet Davis and Turron Mercatre, Esqrs. ; and 
with additional Notes and References, by Grorcr Suarswoop. 
In 2 volumes. Philadelphia: T. & J. W. Johnson, Law Book- 
sellers, (successors to Nicklin & Johnson,) No. 5 Minor street. 
1845. 











CRITICAL NOTICES. A461 





Ovr enterprising publishers in presenting a new edition of this 
standard work from the third London edition, with additions and im- 
provements by Mr. Greaves, have wisely determined to offer it to the 
public in an unmutilated form. Former American editions have 
omitted many chapters, on the ground of their inapplicability to this 
country. We have often had occasion to lament in regard to other 
works this plan of leaving out parts. Every one desirous of possess- 
ing such a work, must desire to possess it entire, and no one can say, 
looking at the chapters which have heretofore been omitted, and 
which relate to English statutes, that they do not present many inte- 
resting illustrations of the principles upon which penal statutes are to 
be construed, besides giving a knowledge of the actual state of the 
criminal law of England. 
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LEGAL INTELLIGENCE. 


APPLICATION OF PAYMENTS. 


[We publish below an interesting case decided by the supreme court of Penn- 
sylvania, on the subject of the application of payments. We take this oppor- 
tunity of calling the attention of our learned correspondent, “B.,” to the re- 
marks of the chief justice on his article in No. 1 of this magazine, and of 
inviting from him, a continuation of his valuable contributions to our pages.] 


LOGAN Uv. MASON.! 


The provisions of the Roman law, which, in the application of a payment, 
requires the creditor, when the right has devolved on him by the laches of the 
debtor, to consult the debtor’s interest in preference to his own, has not been 
adopted as a part of the common law; and the propriety of an instant and actual 
application, by a creditor firm, of the proceeds of a separate note transferred to 
it generally as collateral security, without specifying for what debt, by a part- 
ner indebted to it on joint and separate account, cannot be questioned. 


Error to the district court of Allegheny county. 

John T. Logan and Robert T. Kennedy, trading under the firm 
of Logan & Kennedy, against Washington Mason and William 
Dilworth, trading under the firm of Mason & Dilworth. It ap- 
peared by a case stated that the defendants, Mason & Dilworth, 
were indebted, at the dissolution of their partnership, on the 27th 
June, 1839, to the plaintiffs, Logan & Kennedy, who held their 
bills and notes for about $2000. Mason, who continued the business, 
and Owens, his surety, contracted with Dilworth, who retired, to 
pay the partnership debts. Mason continued to deal with the plain- 
tiffs, on his own account, till the 4th December, 1839, when he was 


' 6 Watts & Serg. 9. 











LEGAL INTELLIGENCE, ' 463 








indebted to them, including a small bill he owed them at the dissolu- 
tion of the partnership, in the sum of $259 79. On the 25th No- 
vember, 1839, he transferred to them a note drawn in his favour by 
Johnson, which was no part of the joint effects, for $550, as colla- 
teral security, without specifying for what debt. He made a general 
assignment on the 19th January, 1840, preferring Owens as his 
surety, and was discharged as an insolvent debtor on the 23d March, 
1840. On the 13th May, 1840, Logan & Kennedy applied the pro- 
ceeds of the note, by an entry on their books, to the debt due from 
Mason on separate account in the first place; and the residue to the 
debt due by Mason & Dilworth. Owens subsequently paid the plain- 
tiffs all the partnership debt except the part of it which he insisted 
ought to have been satisfied out of the proceeds of the note; and it 
was agreed, if the court should be of opinion that the plaintiffs had 
a right to apply the proceeds of the note to Mason’s separate debt, in 
the first instance, judgment should be rendered in their favour for the 
$259 79; otherwise for the defendants. The district court gave 
judgment for the defendants, and the reccrd was removed to this 
court by writ of error. 

M’ Candless, for the plaintiffs, cited 1 Wash. ( Virg.) Rep. 133; 
4 Cra. 320; 9 Wheat. 724; 29 Engl. C. L. R. 25; 30 Ibid. 286 ; 
35 Ibid. 78; 2 Hall 197; 4 Gill. & J. 372. 

Eyster, for the defendants, relied on Harker v. Conrad, (12 Serg. 
§ Rawle 301); Gass v. Stinson, (3 Sumner’s Rep. 110); and the 
American Law Magazine, No. 1 art. 2. 

The opinion of the court was delivered by 

Ginson, C. J.—If any thing has. been settled by decision, it is 
that the right to apply a payment without restriction as to any 
thing but the time, devolves on the creditor in default of applica- 
tion by the debtor; and I feel myself so bound by it, that were I 
ever so well convinced of the superior excellence of the civil law, 
I could not adopt it. I know not how an English or an American 
judge can strip an adopted rule of its common law emendations 
merely because they were originally no part of it. It has become the 
law of his court, not by virtue of any inherent obligation in it, but 
by the force of precedent; and the same force that was competent to 
adopt it, was equally competent to establish the parts that were 
added to it. If the courts were to discard them now, the law of 

40* 
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contracts, of testaments, of donations causé mortis, of guardian and 
ward, and, in short, of the whole mass of moveable property, would 
be thrown into hopeless confusion by it, followed by instability of de- 
cision—the worst curse that can befall a people. Notwithstanding 
the admitted excellence of the Latin code, the English judges were 
constrained to alter almost every part of it which they introduced 
into the body of the common law, in order to fit it to modern use; 
and the continental states who profess to have received it entire, fol- 
lowed, only to a less extent, the footsteps of their more commercial 
neighbours. These alterations were indispensable to make the juris- 
prudence of the day keep pace with the changes wrought in the 
affairs of men by the lapse of a thousand years. Yet, encouraged by 
an article in the Law Magazine, (No. 1 art. 2), and by the au- 
thority of Mr. Justice Story, in Gass v. Stinson, (3 Sumner’s R. 110), 
the district court have disregarded an actual application by the credi- 
tor in due season, though there had been no appplication by the 
debtor. For every thing that comes from Mr. Justice Story, I feel a 
deferential respect ; and had not the weight of his name been thrown 
into the scale, I should not have felt myself called on to vindicate 
the rule of the common law. But in saying that as regards the ap- 
plication of payments, the Roman law is more rational and consonant 
to the presumed intention of the parties, than the common law ; that 
it is equally simple and convenient; and that it is, or ought to be, 
the law of the subject in this country; it seems to me, his partiality 
for his favourite code has carried him too far, In the American courts, 
the question is not an open one; and it would require some intolerable 
mischief—certainly more than an equality in point of simplicity, 
convenience and reasonableness—to justify us in overturning the de- 
cisions of more than two centuries. Were we called on to engraft 
a new principle on the common law stock, without lopping a branch 
to make room for it, | would certainly do as lord Mansfield did, in 
laying the foundations of the English commercial law—I would take 
it from what he, perhaps justly, called the first collection of written 
reason that ever existed. Its fault, if it has one, is in aiming to do 
too much, by attempting to give effect to abstract equities which are 
too subtile to be dealt with by a human tribunal ; at least by one en- 
cumbered with a jury. There is, however, no such equity in the 
case before us. 
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It is agreed that the application of a payment belongs to the 
debtor in the first instance; and that, in default of application by 
him, it devolves on the creditor. So far the Roman law and the 
common law march together. But the Roman law has this extra- 
ordinary proviso, that the creditor make the application as he 
would make it if he were the debtor; and any other application 
by him would go for nothing, on the ground that his act is conso- 
nant to the presumptive wish of the parties only, when it is most 
beneficial to him who paid. It is scarce necessary to say how un- 
founded is such a presumption, in experience, which is the mother 
of presumptions. It certainly is a narrow basis for a moral duty. 
Why should the creditor, standing in no relation of confidence, be 
expected to take care of the interest of a party who is too supine or 
indifferent to take care of it himself? Conscience has nothing to do 
with such a case; for the man who will not exercise his right at the 
proper time, renounces it. This principle is the foundation of many 
of our titles. When the land of an intestate has been divided by 
partition in the orphans’ court, the children have priority of choice 
between the purparties in the order of their seniority and sex ; but 
when the oldest son neglects to choose, his priority passes to the 
next in order, who is not bound to consult any particular interest in 
the use of it. No lawyer ever dreamt that an elder son, who had 
slipped his time, might recover from his younger brother on the 
ground that his interest had not been sufficiently cared for. Such a 
pretension would be met with ridicule. It may be said that this is a 
judicial proceeding. But if the owner of an earlier descriptive land- 
warrant, who has a right to have it satisfied out of the best part of 
the vacant land, omit to exercise it by having his survey made in due 
time, he will pass his priority to the owner of the later warrant, who 
may then choose for himself without jeoparding his title. And this 
is a proceeding in pais. It will not do to say that this is a principle 
of local and peculiar law. I know not a more beautiful system, nor 
one more founded on principles of general equity, than the land-laws 
of Pennsylvania. Why should there be a difference, in this respect, 
between the appropriation of land to a particular warrant, and the 
appropriation of money to a particular debt?) A right of choice is 
essentially exclusive; and if the creditor’s right of application is to 
be controlled by the interest of the debtor, it is no right at all. The 
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exercise of the power devolves on the creditor either as a right or as 
aduty. If asa right, it is absurd to say he may exercise it, but 
only in subordination to the right of another, Yet the Roman law 
says so, and tacitly admits that its proviso is repugnant to its rule. 
The writer who champions it in the magazine, goes farther, and ad- 
mits that the proviso seems to be expressed in mockery of the cred- 
itor. If, however, the power devolved on the creditor subject to a 
duty to make the application in a particular way, he might be com- 
pelled to exercise it. But why compel him to go through the form 
of an application which the law would make without his assistance ? 
That would be a mockery indeed. The well founded remark of the 
chancellor of New York, in Stone v. Seymour, (15 Wend. 29), 
shows clearly the want of a moral obligation, in this matter, which 
the Roman law would enforce as a moral duty. As a rule of morals, 
the golden precept, to do as we would be done by, ought to bind the 
debtor as it binds the creditor; yet it is not assumed by that law 
that the debtor, when he makes the application, is bound to consult 
the interest of the creditor; though it is a maxim of our law that 
equality is equity. But, says the writer in the magazine, this is a 
mixing up of things quite distinct from each other; for the maxim, 
thus commented on, of a code drawn from a remote period of pagan- 
ism, does not aspire to the golden rule inculcated by our Saviour. 
To what, then, does it really aspire, that we should be bound to dis- 
place the decisions of two hundred years to make way for it! The 
morality of the New Testament is for all times; and that the maxim 
cannot endure a test so severe, is proof as strong as Holy Writ, that 
there is something wrong in it. And if it be not founded in moral 
duty, whence comes its obligation? The writer himself claims no 
such foundation for it, but places it on the pedestal of a sentiment 
for the poor debtor. The sentiment, however, would be ill bestowed 
on the debtors of our day ; for the poor man is not so often in debt as 
the rich one, by reason that he cannot so readily get credit. The 
capitalists are the luxurious consumers, the great purchasers, the 
great traders, the great manufacturers, the great borrowers, and con- 
sequently the great debtors. Nor does sympathy for the poor give 
tone, as the writer supposes, to either our legislation or our ju- 
risprudence. In no country is the power of wealth more oppressively 
exerted than in our own. Witness our unequal taxation, which 
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favours the landholders and casts the public burthens on the feeble 
and defenceless, who have no refuge from power, but complaint; and 
witness stay-laws and relief-laws passed avowedly for the protection 
of property. Witness, too, the impunity granted to banking com- 
panies. The really poor debtor has no need of these. He has no 
land, no complicated dealings to involve him in debts on distinct 
accounts ; makes no payments, and is indifferent to priorities of ap- 
plication. His refuge is the insolvent law, which makes his creditor 
his slave. As respects jurisprudence, I am proud to say, the bench 
has not disgraced itself by forgetting the scriptural precept: “ Ye 
shall do no unrighteousness in judgment; thou shalt not respect the 
person of the poor, nor honour the person of the mighty.” (Leviticus, 
ch. xix., v. 15.) The proviso of the Roman law, then, has not even 
this same antiscriptural sentiment to give colour to it; and the only 
thing else which the writer seems to claim for it, is that it is not alto- 
gether impracticable. ‘The seductive facility of application, which 
he charges against the rule of the common law as a defect, might 
perhaps be placed to the other side of the account. But the true 
cause that there is priority of application at all, is not the supposed 
merit or misfortune of the party, but necessity. It must be vested 
somewhere ; and the common law vests it in the debtor, because, in 
the transaction of payment, he takes the first step. If election is given 
of several things, says lord Coke, (1 Inst. 144), he shall have it who 
is the first agent, and ought to do the first act. If, as I conjecture, 
the rule of the Roman law has the same origin, its supposed senti- 
ment is no better founded than its morality. 

The rule of the common law seems better founded in both reason 
and convenience. Its facility of application is a great, and an origi- 
nal praise. Who can tell how a debtor would have his payment 
applied? Not the debtor himself, if his interest were so balanced as 
to make him indifferent to the event; and if it were not, he would 
take care to give the proper direction at the proper time. How could 
the creditor decide for him, if he could not, or would not, decide for 
himself? He might call on the debtor for instructions ; but then the 
application might happen not to be the act of the creditor, except as 
the debtor’s puppet ; and the creditor’s privilege would thus be decep- 
tive. Though he should have acted in good faith, yet if the judge 
should think he had erred in his belief that the particular application 
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was the best thing that could be done for the debtor, it would go for 
nothing. It is plain, therefore, that the right of application held out 
to the creditor by the Roman law, is illusive. It is a solecism to call 
it a right, if it is not an independent one. And when the judge 
would come to correct the creditor’s error, he would be bewildered 
with the same distracting considerations that misled the creditor in 
the first instance, and that would have led to the conflict of decision 
in the English and American courts, complained of by the writer, 
where there was no actual application by either party. But nothing 
is more easy than to determine whether there was an application in 
fact when the money was received. There has doubtless been incon- 
sistency of decision in regard to the period allowed for the creditor’s 
election ; but the inconvenience from it will not be a durable one. 
The reasonableness of notice to the drawer of a bill or the indorser 
of a note, was for a time determinable by no definite rule ; yet it is 
now susceptible of legal certainty ; and it would be just as easy to find 
a rule for the time of application. ‘The case before us stands clear 
of difficulty on that head, and I pretend not to lay down such a rule 
authoritatively ; but I take it that the entry or memorandum of the 
application ought to be of a date so early as to raise a presumption 
that the act of application was simultaneous with the act of recep- 
tion, and not the consequence of an after-thought. It seems to be 
the better opinion, that an application by either debtor or creditor 
must be part of the res gesta, the difficulty being to fix the point of 
time beyond which the entry or memorandum of it shall not be de- 
layed. It would seem reasonable to put it on the footing of a charge 
in a book of original entries, which must appear in its place among 
the transactions of the day, and to have been made the same evening 
or the day following. Sucha rule would be certain to a convenient 
extent. But notwithstanding the admitted discrepancy of the de- 
cisions in regard to time, it would occasion more discrepancy to refer 
the propriety of an actual application to the law. 

When the debtor, in this case, assigned the note to the defendants 
as collateral security, he was silent as to the application of the pro- 
ceeds of it ; and if he desired to have it placed to a particular account, 
it was his business to say so at or before the time when the money 
was received. The creditor firm applied it at the moment, and the 
case is unembarrassed by any consideration of the time ; so that we 
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have before us the naked question, whether an application by a 
creditor can be opened to let in the equity of a surety, or the pre- 
sumptive intention of the debtor. In Harker ». Conrad, (12 Serg. 
§ Rawle 305), cited for the affirmative, there was no such applica- 
tion ; and the remarks of the court were predicated of a very differ- 
ent case. Were there not an actual application in the case for 
decision, I certainly would not contest the positions of the district 
court. ‘The equity of a surety may enter into an open case, as it 
enters into a case of substitution, in which it is treated as a matter 
resting in mere benevolence, but not suffered to affect the legal right 
ofa third person. But actual application at the proper time, gives 
a legal right, and the equity of a surety shall not disturb it. 

The case of Dickinson College v. Church, (1 Watts & Serg. 464), 
which has been mixed up with the discussion, has been wonderfully 
misunderstood. The question was whether there had been evidence, 
to be left to the jury, of an actual appropriation to a previous account, 
in order to entitle the plaintiff to retract a credit given on the face 
of the claim filed as the groundwork of the lien. The defendant 
prayed direction that ‘ the payment of $400 having been credited on 
the account of materials furnished for said building, the price of 
which was a lien thereon, could not be withdrawn and applied (to an 
account for materials furnished) to another building.” It is known 
that these prayers are frequently founded on the assumption of facts 
contested and sometimes unsupported by evidence; and the doubt 
was whether the question of previous and inconsistent appropriation 
was raised by the evidence at all. The court thought it was, and 
left it to the jury “to determine whether it was [to be] so applied.” 
Now, retain the words in brackets, and the sentence is uninteligible; 
expunge them, and the meaning is clear. Their insertion was pro- 
bably occasioned by a blunder of the person who copied the record, 
in making up the paper-book; and they passed through the press 
without correction, no doubt, because the reporter in the country who 
made up the case, committed the correction of the proof-sheets to his 
colleague in town, less familiar with the details of it. The judge 
who delivered the opinion of the court, when the cause was here on 
a writ of error, disposed of the point by saying, that though the tes- 
timony ought to be scanned with great severity, there was no error 
in leaving the fact to the jury; and though the point is obscurely 
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stated, it might readily have been perceived that it was the fact, and 
not the law, which had been thus left. The truth is, the point was 
raised by one of those exceptions which are habitually thrown in as 
make-weights, to multiply the chances of reversal ; and it was so ob- 
viously untenable, that it was faintly pressed at the argument. The 
decision was not intended to be a precedent for anything out of the 
case; and that the point was noticed at all, was because there is 
a statute which requires us to decide every exception taken below, 
and because the matter was to go to another jury. The reporter did 
not expunge it, I presume, because he did not consider himself at 
liberty to mutilate an opinion of the court. This explanation, it is 
hoped, will prevent the case from being misunderstood in time to 
come. 

Judgment for the defendants reversed; and judgment on the case 
stated, for the plaintiffs. 








